REGULATORY IMPACT STATEMENTS

AND ACCOUNTABILITY: RECENT
AUSTRALASIAN EXPERIENCE

By Adrian Sawyer®

Arguably the most powerful and potentially invasive tool of a sovereign
nation is its ability to impose taxation obligations on its citizens and others
carrying out activities within its jurisdiction. Parliament, comprising the
elected representatives of the citizens, has ultimate accountability for taxation
levied. As part of satisfying this accountability, governments and unelected
officials are normally made accountable to Parliament for their use of
delegated authority to impose and collect taxes.

One of the oldest maxims of taxation is Adam Smith’s ‘economy in
operation’. Essentially this provides that a tax should be devised in such a
manner so as both to take out and to keep out of the pockets of the people as
little as possible over and above what it brings into the treasury of the state.
Compliance costs and administrative costs, along with their associated
obligations, represent part of this additional cost. Accountability by
Parliaments and public officials to taxpayers involves not only the taxes
imposed and collected but also these additional costs and obligations.

Measures of assessing the accountability for compliance costs and
obligations imposed by sovereign nations may take the form of regulatory
impact statements (‘RISs’, or some variant of the name). This article reviews
the recent experience with respect to RISs in Australia and New Zealand,
building upon the earlier work of Evans and Walpole and that of Sawyer. It
concludes that application of the RIS concept continues to fall short of an
acceptable measure of accountability by Parliament for the costs and
obligations of taxes it imposes on its citizens and other taxpayers in New
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Zealand, but performs demonstrably better in Australia (although with scope
for improvement).

The power to tax involves the power to destroy.1

1. INTRODUCTION

Compliance costs, their measurement and the distribution of their
impact on taxpayers is an important issue that needs addressing, since
most reforms that have concentrated on closing tax loopholes and
implementing new tax regimes have dramatically increased the
complexity of the tax system of many countries in the Organisation for
Economic  Co-operation and Development (‘the OECD’).
Identification of compliance costs and their size and impact, by
governments and officials, has been the next step in the process.
Mechanisms to measure compliance costs for new legislative
initiatives and how to minimise the level of compliance costs (and
administrative costs) within the context of the associated benefits of
legislative change, is a growing practice internationally, and one
receiving close attention in Australia and New Zealand (‘NZ’)
especially.

Every regulation may seem reasonable in isolation but it imposes a
cost, which may be reflected in wasted time, resources and lead to
economically inefficient decisions. The annual cost of regulation to the
United Kingdom (‘the UK’) economy in 2006, for example, is
estimated at 10-12 per cent of GDP, according to the Better
Regulation Commission.”> An important instrument for measuring the
impact of regulation is a Regulatory Impact Assessment (‘RIA’).
According to the Small Business Project:

' McCulloch v Maryland, 17 US (4 Wheat) 316, 431 (1819).
? Better Regulation Commission, Better Regulation: From Design to Delivery —
Annual Report (2005) 2.
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An RIA is a mechanism to ensure that ministers and officials have a
shared understanding of what they are doing, why they are doing it and
what the consequences are likely to be. RIAs should be simple,
concise documents, using clear non-technical language and crafted in
such a way that anyone reading the RIA can assess the proposed
regulation, even those unfamiliar with the proposal. Positive and
negative impacts of proposed regulation are presented in quantitative
terms and outline the magnitude, timing and likelihood of impacts.
Public consultation is conducted in parallel with the actual assessment.
RIAs also provide recommendations and strategies for achieving the
desired outcome and highlight areas where more work i1s needed.
Ultimately they also provide a useful evaluation tool. Importantly,
RIAs can be used as an integrating framework to identify and compare
the linkages and impacts between economic, social and environmental
regulatory changes. ... The detail included within the RIA should be

proportional to the scale and impact of the proposed regulation.3

Cook et al observe that RIA is a term used to describe the process
of systematically assessing the costs and benefits of a new regulation
or an existing regulation, with the aim of improving the quality of
regulatory policy." Through assessing the positive and negative
impacts of potential and existing regulatory measures, RIA can be
used as a tool in the design and implementation of regulatory
measures. Of particular interest to this article, Cook et al note that
through adopting the principles of transparency and accountability,
RIA can also help in establishing the legitimacy of state regulation.

Thus essentially an RIA is a document setting out measures that
quantify and calculate the transaction costs of doing business, and
testing the costs, benefits and risks of each potential course of action.’

3 Small Business Project, SME Alert: Understanding Regulatory Impact Assessments:
Key Issues from the International Experience (2003) 20.

* P Cook et al, Competition, Regulation and Regulatory Governance in Developing
Countries: An Overview of the Research Issues (2003) 15-16.

> Small Business Project, above n 3, 1.
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The United States (‘the US’) has the longest experience of RIAs,
dating back to the Regulatory Flexibility Act of 1980, while the UK
experience is much more recent, dating back to 1998.° The European
Union’s (‘the EU’s’) RIAs imposed on UK businesses £30 billion of
direct costs in 2006.” Open Europe is calling for a focus on less rather
than ‘better’ regulation. Open Europe also wishes to see RIA analysis
as compulsory for all EU regulations, rather than its use for less than
1 per cent (0.2 per cent in the 2003—4 financial year) of regulations
currently.® Furthermore, where RIAs are prepared, costs are quantified
in approximately 70 per cent of RIAs but benefits estimated in only
20 per cent of RIAs.”

Alexander, Bell and Knowles observe that given the necessity that
there be some regulation of business activities (while acknowledging
that regulation imposes costs), there is a need for cost-benefit analysis
of both new and existing regulatory frameworks.'” The authors note
that an increase in regulation will see a corresponding increase in the
costs of compliance.

In order to focus the analysis, this article examines developments
in Australia and NZ over the last eight years concerning Regulatory
Impact Statements (‘RISs’) encompassing taxation-related legislative
material. In the remainder of this introduction the article briefly
summarises what is meant by compliance costs prior to building upon
the comprehensive work of Evans and Walpole,'"' with their

®Ibid 1-2.

" Open Europe, Less Regulation: 4 Ways to Cut the Burden of EU Red Tape (2006).

® Ibid 8.

? Tbid 9.

"W Alexander, J Bell and S Knowles, ‘Quantifying Compliance Costs of Small
Businesses in New Zealand’ (Economics Discussion Paper No 0406, University of
Otago, 2004).

'''C Evans and M Walpole, ‘Compliance Cost Control: A Review of Tax Impact
Statements in the OECD’ (Research Study No 27, Australian Tax Research
Foundation, 1999).
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international review of the use of taxation impact statements (or
taxation RISs), and Sawyer,'” with his review of developments in NZ.

Sawyer observes that compliance costs are those costs incurred by
taxpayers, or third parties in complying with a tax, or tax system, over
and above the revenue paid to the authorities, and over and above any
costs of distortion arising from the tax.”” Tax compliance costs are
incurred by taxpayers, and comprise monetary, psychic and time costs;
efficiency costs result from price distortions caused by the tax system;
and administrative costs are incurred by the government in operating
and policing the tax system. Compliance costs may be further divided
into categories which have implications for tax policy. These
categories are: start-up costs arising from the introduction or major
reform of a tax; temporary costs occur until the taxpayer becomes
conversant with new tax requirements and has developed a suitable
means of complying with them; and regular costs are the continuing
costs of complying with the tax system once the taxpayer has become
conversant with the tax requirements."

Wilkinson asks several fundamental questions often overlooked
with RIS analysis, namely what is meant by a cost-benefit analysis,
and delving even further, what is a ‘cost’ and what is a ‘benefit’?"’ The
presumption underlying an economist’s cost-benefit test of the quality
of a regulation is that the estimated benefits to human welfare from a
sound regulation should exceed the costs to human welfare. The NZ
Cabinet Office guidelines do not define what is a benefit or a cost,
although Wilkinson discusses the definitions used in The MIT

12’ A Sawyer, ‘Compliance Cost Impact Statements in New Zealand: How Far Have
We Come?’ (2002) 17 Australian Tax Forum 441.

" See ibid 443-4.

' For an excellent overview of research into taxation operating costs, see C Evans,
‘Studying the Studies: An Overview of Recent Research into Taxation Operating
Costs’ (2003) 1(1) e-Journal of Tax Research 64.

15 B Wilkinson, Improving the Quality of Government Regulation (2002).
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Dictionary of Modern Economics'® which define the benefit in a cost-
benefit analysis to be ‘any gain in utility that results from the project
under examination.”'” It also defines the cost to be ‘any loss in utility,
as measured by the opportunity cost of the project.” It states that a
person gains utility from a good if they would prefer its existence to its
non-existence. It also states that individuals may gain utility from an
event if they prefer it to occur. Wilkinson also suggests that the use of
dollar values may not accurately reflect the change in utility or welfare
of those affected by regulation, and neither will the use of discount
rates (if at all) to future benefits and costs necessarily provide greater
precision.'®

The basis for valuing costs and benefits, according to the Small
Business Project,'” is their ‘opportunity cost’: the cost or price per item
in its next best alternative use. These costs can then be divided into
‘policy costs’ and ‘implementation costs’. Policy costs are those costs
directly attributable to the policy goal of regulation, such as loss of
production or additional labour costs (or both), and purchasing a
licence to operate a business. Implementation costs of regulation (or
‘red tape’) are those costs that are not directly associated with the
achievement of the aims of the regulation but are incurred when the
regulation 1s implemented, such as legal and advisory costs, and staff
training. The immediate costs and benefits, as well as the costs and
benefits associated with the dynamic effects of the implementation of
the regulation, should be measured. Importantly, the Small Business
Project™ recognises that social and environmental costs and benefits
are just as important as the impact on business, and therefore when
proposing changes in regulation, the linkages between the
environmental, social and economic aspects need to be included and
the trade-offs examined.

' David Pearce (ed), The MIT Dictionary of Modern Economics (4™ ed, 1992).
17 See Wilkinson, above n 15, 3.
18 See Evans, above n 14, 7-8.

19 See Small Business Project, above n 3, 4.
2 Ibid.
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Guerin notes that the OECD has undertaken a major programme
with respect to regulatory governance to ensure quality in the design
and implementation of regulations.”’ NZ is gradually implementing
these approaches, including use of RIA in its decision making
processes. This development is expected given increased interaction
with Australian practices through institutions such as the Council of
Australian Governments and obligations arising under Trans-Tasman
agreements.

Against this background the importance of high quality and
effective RISs is evident. Consequently, the remainder of this article is
as follows. The next Part briefly reviews the prior research on taxation
RISs in Australia and NZ, along with some emerging themes
internationally. The article then examines in Part 3 the important role
that tax RISs play in terms of providing a form of accountability of
Parliament and unelected officials to taxpayers and the public
generally. This Part also revisits the critical role that tax RISs should
provide as a representation of the compliance costs and administrative
costs associated with tax regulation. Parts 4 and 5 of the article review
the state of play, during the eight years to the end of 2007, in terms of
tax RIS practice in Australia and NZ, respectively. This analysis is
followed in Part 6 by a critical review of tax RIS practices in Australia
and NZ, including the overall conclusions and limitations of this
review.

2. PRIOR RESEARCH ON (TAX) REGULATORY
IMPACT STATEMENTS

Evans and Walpole undertake an in-depth analysis of the use of
tax impact statements (a type of RIS) in OECD countries.” In their
report they examine the extent to which OECD members use taxation

2l K Guerin, ‘Encouraging Quality Regulation: Theories and Tools’ (Working Paper
No 03/24, New Zealand Treasury, 2004).
?2 See Evans and Walpole, above n 11.
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impact statements as part of the process of developing tax policies and
legislation. Taxation RISs are considered to be attempts to predict,
monitor and control the compliance cost impact of tax changes.
Specifically, Evans and Walpole evaluate the effectiveness of such
statements where they are used in the OECD and assess their role in
the Australian context. The authors conducted in-depth surveys of
OECD members by means of postal questionnaires, additional
correspondence, telephone and facsimile communication and personal
visits. Valid responses were received from 21 out of the then 25
OECD member countries contacted.

The results of Evans and Walpole’s research indicate that taxation
RISs (or their equivalents) are extensively used by five OECD
members (Australia, the EU generally, NZ, the UK and the US). Nine
OECD members make partial use of such statements, and seven
members make minimal use of them. In the countries making
extensive use of taxation RISs certain common features were evident,
namely: mandatory nature; some quantitative analysis; and prepared
by a central administrative authority using established guidelines (at
the 1nitial proposal stage of the legislation, for legislative
consideration, with outside consultation, focussed principally on the
compliance cost for business, rather than personal, taxpayers, and
either published, or available to the public on request).

Evans and Walpole conclude that Australia compares favourably
with other OECD countries in that the Australian government is both
politically and administratively committed to the completion of
taxation RISs, and has a well developed, systematic approach to their
completion. Nevertheless, the authors caution that Australia compares
poorly with other OECD countries in certain important respects.
Specifically, there is inadequate quantification of the likely costs of
compliance for taxpayers (often inexplicably so), and there is
inadequate consultation with business and other stakeholders outside
the revenue authorities on the issue of taxpayer compliance costs.
Evans and Walpole also make suggestions as to how the Australian
use of taxation RISs can be improved.
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Sawyer examines the progress made in NZ since 1997-98 with
taxation RISs,> which were then better known as Compliance Cost
Impact Reports (‘CCIRs’) (and comprising two main types:
Compliance Cost Assessments and Compliance Cost Statements).
Sawyer provides a brief overview of what is meant by compliance
costs prior to building upon the comprehensive work of Evans and
Walpole,** although limiting this extension to developments in NZ.
Sawyer observes that prior analysis of taxation RISs in NZ is very
scarce 1f internal analysis conducted by the Inland Revenue
Department (‘the IRD’) is excluded.” He then follows this review
with an analysis of the early CCIRs, focussing on the IRD’s internal
analysis, including the position under the pre-2001 regime.

Sawyer then turns to examining the new (and current) approach to
preparing RISs and Business Compliance Cost Statements (‘BCCSs’)
following NZ Cabinet Office Circular (01) 2.*° Cabinet Office
Circular (01) 2 requires a RIS and BCCS with every proposed
legislative change (with a few stated exceptions). Guidelines provided
by the Ministry of Economic Development (‘the MED’) for preparing
best practice RISs and BCCSs are reviewed. Examples of best practice
under the new approach to compliance cost recognition by the NZ
government are presented, including both tax and non-tax examples.

With one central agency having the responsibility for coordinating
the new form of RIS and BCCS (except for taxation RISs and BCCSs),
Sawyer suggests that greater consistency should be the result through
the sharing of best practice approaches and the emphasis on quality
assurance within government departments generally in preparing their
RISs and BCCSs. However, a notable feature with NZ taxation RISs is
their distinct lack of any quantitative analysis but rather extensive use
of vague qualitative statements.

# See Sawyer, ‘Compliance Cost Impact Statements’, above n 12.
** Evans and Walpole, above n 11.

> See Sawyer, ‘Compliance Cost Impact Statements’, above n 12.
26 New Zealand Cabinet Office, Circular CO (01) 2 (2001).
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In relation to the 10 key principles of taxation RISs summarised
by Evans and Walpole,”” Sawyer argues that the NZ CCIRs, in theory
at least, overall performed more satisfactorily against these
benchmarks than their Australian, UK, European and US
equivalents.”® These 10 key principles are: integration, iteration,
measurement (qualitative and quantitative), comprehensiveness,
consultation, transparency, timeliness, flexibility, proportionality and
monitoring.

Sawyer follows this analysis with a critical analysis of the new
approach to RISs and BCCSs, with a summary of the major findings
and the limitations concluding the study. In particular, Sawyer
concludes that the NZ taxation RIS and BCCS do not reach the
standards that are expected of them in practice for recognising the
impact of regulatory and statutory changes on tax compliance costs. In
fact, he argues (supported by evidence) that they fall well short
especially in the measurement (lack of any quantitative analysis) and
transparency (the taxation RIS is not made available to the public until
the last step in the RIS process) areas.

A number of other scholars have made important contributions
with respect to specific aspects of the RIS process. Tran-Nam, for
example, provides a review of how compliance costs were used and
misused in evaluating the Goods and Services Tax (‘the GST’) in
Australia.”” He critically evaluates the Australian government’s RIS
accompanying the GST Bills, with two main findings emerging. First,
taxation RISs in Australia are intended to quantify the impacts of the
proposed legislation on business taxpayers. Taxation RISs are not
appropriate for analysing the simplification impacts of tax changes
from a social perspective (which would require use of social
compliance costs instead of the private-sector compliance costs).

2" Evans and Walpole, above n 11.

% See Sawyer, ‘Compliance Cost Impact Statements’, above n 12.

¥ B Tran-Nam, ‘Use and Misuse of Tax Compliance Costs in Evaluating the GST’
(2001) 34(3) Australian Economic Review 279.
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Second, Tran-Nam argues that the Australian government appeared to
underestimate significantly the increase in compliance costs to the
business sector.

Nevertheless, Tran-Nam acknowledges that tax reform is
politically a very sensitive issue and the weaknesses of the Australian
government’s GST RIS should be viewed in terms of its various
political constraints. Referring back to Evans and Walpole,® he
reminds readers that Australia belongs to a group of few OECD
countries that have developed a sophisticated and extensive process for
evaluating the likely compliance cost impact of proposed tax changes
(this group includes NZ). In terms of the formal process of
compilation and documentation, Australia is in his view on par with
international ‘best practice’. Tran-Nam is optimistic that taxation RISs
in Australia will gradually evolve into rigorous economic statements
that provide a useful basis for evaluating tax policy.”’ This situation,
he suggests, may be achieved by expanding the role of outside
consultation, and by distinguishing between the business and social
perspectives.

Guerin observes in NZ that in 2003 (after Sawyer’ was
published), in order to reduce the length of BCCSs, the NZ
government agreed to include only a summary of key information on
compliance costs in BCCSs covering the sources of costs, the parties
affected, estimated costs and steps taken to minimise costs.”
Consequently, a RIS does not have to provide details of
implementation or monitoring strategies, or refer to implications of the
proposal for the Trans-Tasman Mutual Recognition Arrangement.
Guerin,”* correctly in my view, identifies these gaps as potentially
significant in the current regime. One issue not readily apparent from

3% Evans and Walpole, above n 11.

31 See Tran-Nam, above n 29.

32 Sawyer, ‘Compliance Cost Impact Statements’, above n 12.
33 Guerin, above n 21, 15.

3% See Guerin, above n 21.
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Guerin’s work 1is that tax RISs are drafted separately from all other
RISs, since it is the IRD that is responsible for all tax legislation and
regulation (and associated materials), compared to the MED for all
others.

Dirkis and Bondfield focus on the impact of compliance costs
resulting from tax reform on small business and the importance of
consultation in the reform process.””> The point of particular interest to
this article is their second recommendation in which the authors
recommend that in order for the Australian Parliament to be fully
informed about the cost of compliance with a regulatory measure, a
more publicly accountable RIS process needs to be established.”® This
process must set out taxpayer compliance costs arising from the
proposed change in order that Parliament can weigh up the public
good against the compliance costs imposed. Their report considered
the Ralph Review reforms’’ to simplifying the tax system for small
business and introducing the GST.

Jacobs provides an excellent overview of trends in regulatory
impact analysis in seven countries plus the EU,>® where extensive use
of regulatory impact analysis forms a key component of regulatory
policy making. Specifically, he examines the level of mainstreaming
of RIA in policy making. While not specifically concerned with
taxation RIA, Jacobs observes that mainstreaming raises new issues
and tensions, with RIA becoming more responsive to political
concerns, such as highly visible paperwork burdens as a broader group
of officials are required to deal with the various analytical techniques

3 M Dirkis and B Bondfield, Small Business: The First Casualty of Tax Reform
Compliance Costs — A Qualitative Study of the Impact of Tax Reform on the
Compliance Costs for Small Business (2004).

**Tbid 54.

37 J Ralph, R Albert and B Joss, Review of Business Taxation: A Tax System
Redesigned — More Certain, Equitable and Durable (1999).

3% 'S Jacobs, Current Trends in Regulatory Impact Analysis: The Challenges of
Mainstreaming RIA into Policy-Making (2006).
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utilised in RIA (for which they have not been adequately prepared).’
Jacobs concludes that the quality of RIA seems to be declining as its
application widens, stating that

to reach a sustainable level of RIA quality, governments need a clear
strategy aimed at the institutionalization of capacities and incentives
within the machinery of government. Such a strategy rests on a whole
series of good RIA practices: clearer targeting strategies, development
of multi-level consultation strategies, more attention to data collection
and data quality issues, much more investment in training, more
effective quality control through central RIA units and ministerial
accountability, better use of scarce scientific resources, and better
technical RIA manuals.*’

Jacobs comments that in Australia the quality of RIA is declining,
with the reason apparently due to more intense monitoring and broader
application, which has not been accompanied by sufficient investment
in oversight and skills. Indications are that the Australian government
is working to remedy this situation. Jacobs observes in relation to all
countries surveyed (including Australia and NZ) that:

The quality of analysis continues to disappoint. In country after
country, RIA does not quantify enough impacts, and does not
rigorously examine alternatives. Quantification of benefits is an
enormous problem affecting the majority of RIAs in every country.
Part of the reason for this seems to be a lack of investment in skills and
incentives ... and part seems to be inattention to key constraints on
good quality analysis, particularly the availability of good data at
affordable cost. Another problem is ineffective prioritization, or
targeting, of RIA resources.”!

There is no country in the survey where the assessment of
alternatives to classical forms of regulation i1s considered to be

39 Ibid 3.
40 1bid 9.
! bid 8.
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completely adequate. In Jacobs’ view, the structural problem is
probably that regulators simply do not have enough information to
adequately assess alternatives. This is a direct result of insufficient
experience and case studies on alternatives to allow analysts to assess
key wvariables. The remedy is more investment in case studies,
evaluation, and analytical criteria for assessment of alternatives to help
regulators do a better job in this area. In another problem area, the
growing costs associated with regulation, Jacobs notes that the UK
adopted in 2005 a ‘one in-one out’ approach in which the RIA must
find compensating reductions in regulatory costs. Other countries have
adopted radical cost reduction targets for administrative burdens (for
example, the Netherlands). Jacobs argues that these approaches miss
the real benefits of RIA: increasing the benefit-cost ratio of regulation.
Thus, if RIA works well, society should be getting more benefits for
each dollar expended on regulation.

In relation to Australia, Jacobs notes that a major problem is the
continual growth in regulation, as well as non-compliance for reasons
of poor understanding of requirements, regulatory impacts,
consultation process failure and failure to follow pertinent advice.*> On
a positive note, Jacobs commends Australia for the way in which RIA
guidance handles distributional impact issues (in relation to costs and
benefits, and obligations).” Australia has also developed a
sophisticated calculator for cost determination and measurement.**

With respect to NZ, Jacobs notes that the MED’s stated problem
with RIA is that the RISs and BCCSs are not meeting the publication
requirements.”> However, in my view, this statement misses their real
deficiencies, namely of useful quantitative data for assessing the
impact of regulation in terms of its costs and benefits. Jacobs notes

“Tbid 9.

* Tbid 40.

* See Australian Government, Business Cost Calculator: Your Compliance Costing
Tool <https://bce.obpr.gov.au/>.

* Jacobs, above n 38, 11.
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that the MED is expected to release updated guidelines in late 2006,*
but as at the time of writing (late 2007) these are yet to emerge.”’ An
important omission from Jacobs’ analysis is any mention that tax RIS
are not completed by the MED but by the IRD. Data quality is also an
issue in NZ, with RIA guidance advocating that when presenting the
results of the cost-benefit analysis, it is important to document the
methods used to calculate the costs and benefits, including ‘all major
assumptions’ and ‘deficiencies in the information used.’

The essential question facing governments in their use of RIA, in
Jacobs’ view, is ‘How can RIA be used most effectively to speed up
learning in problem-solving?’*® The answer to this question lies in the
processes of RIA and the techniques of RIA. Most RIA-related
reforms in recent years have focused on increasing oversight and
quality control of RIA through several methods:

e strengthening the challenge function from a central RIA watchdog;

e involvement in RIA quality control and monitoring by other
nstitutions;

e carlier timing and preparation of the RIA to permit more
discussion;

e more monitoring and reporting of RIA quality by central
institutions followed by public reporting of performance, or ‘name
and shame’;

“*Tbid 21.

*" The MED released a report in early 2008 on RIS analysis: see New Zealand Institute
of Economic Research, Compliance with Regulatory Impact Analysis Requirements:
2007 Evaluation Report (2008). Overall, this report finds that the quality of RISs
reviewed was adequate but a major weakness was the low level of cost and benefit
analysis. Furthermore, new Cabinet guidelines were released in 2008. See CAB
Min (08) 25/1; Department of the Prime Minister and Cabinet, Regulatory Impact
Analysis (2008) CabGuide — Guide to Cabinet and Cabinet Committee Processes
<http://cabguide.cabinetoffice.govt.nz/procedures/regulatory-impact-analysis>.

8 Jacobs, above n 38, 14-33.
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increased individual ministerial accountability;
expert scrutiny from scientific peers;
more training; and

two other methods to increase quality: tighter criteria for data
quality and more stringent analytical requirements.*’

Jacobs observes that cost-benefit analysis is not the only method

that may be employed as part of the analytical methods used in RIA.>
Other analysis methods used by the countries surveyed include:

forms of benefit-cost analysis, integrated impact analysis and
sustainability impact analysis to integrate issues into broad
analytical frameworks that can demonstrate links and trade-offs
among multiple policy objectives;

forms of cost-effectiveness analysis based on comparison of
alternatives to find lowest cost solutions to produce specific
outcomes;

a range of partial analyses such as small and medium enterprises
(‘'SME’) tests, administrative burden estimates, business impact
tests and other analyses of effects on specified groups and
stemming from certain kinds of regulatory costs;

risk assessment, aimed at characterising the probability of
outcomes as a result of specified inputs; and

various forms of sensitivity or uncertainty analysis that project the
likelihood of a range of possible outcomes due to estimation
errors. Uncertainty analysis is used to provide policy makers with
a more accurate understanding of the likelihood of impacts.

“ 1bid 19.
0 Ibid 34.

(2008) 11(1) 57



A SAWYER

Jacobs identifies a major difference between RIA in Australia and
NZ, with Australia adopting the most rigorous and data-intensive
approach of all countries surveyed through requiring that the RIA
‘assesses feasible options and include a cost-benefit, impact and risk
analysis of each option.” By way of contrast, NZ has preferred an
approach that emphasises clarity and brevity: ‘Achieve objectives at
lowest cost, taking into account alternative approaches to regulation.’”!
The article now turns to consider the accountability role of RIS in the
context of legal rights analysis.

3. THE IMPORTANCE OF ACCOUNTABILITY AND
MINIMISING COMPLIANCE COSTS

3.1 The Importance of Accountability in Taxation Policy and
Implementation

Barnett, Levaggi and Smith note that accountability is a concept
which has interested political scientists for some time.”> Much of the
literature suggests that the need for accountability arises when
principals, such as the electorate, devolve responsibility to agents,
such as local authorities or governments. The authors refer to Jones,
who defines accountability as:

The liability to give an account to another of what one has done or not
done. Responsibility as accountability implies a liability to explain to
someone else, who has authority to assess the account, and allocate
praise or censure.”

> Tbid 39.

>2 R Barnett, R Levaggi and P Smith, ‘Accountability and the Poll Tax: The Impact on
Local Authority Budgets of the Reform of Local Government Finance in England’
(1991) 7(4) Financial Accountability and Management 209, 211-12.

>3 G Jones, Responsibility in Government (1977).

> Barnett, Levaggi and Smith, above n 52, 211.
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Using this definition, there are two key elements of accountability:
the provision of information, or giving account of behaviour; and a
judgement, or holding to account, for that behaviour. The pattern of
accountability in the public sector is complex, and the authors
comment on Stewart, who found it necessary to introduce a ‘ladder’ of
accountability to facilitate analysis.”” The steps in the ladder are:

e policy accountability;
e programme accountability;
e process accountability; and

e accountability for probity.*®

Barnett, Levaggi and Smith comment that the bottom three steps
in the ladder are concerned with what might loosely be termed
‘managerial accountability’, and reflect the need to control the
machinery of government from within the bureaucracy.’’ Probity
accountability is concerned principally with the legality of the agent’s
behaviour, and might, for example, reflect the auditor’s traditional
concern with stewardship of public money. Process accountability is
concerned with managerial efficiency, the efficacy with which
managers translate the resources at their disposal into outputs. This
aspect of accountability is addressed on voters’ behalf by value-for-
money studies. Programme accountability addresses the extent to
which the programmes pursued by the agent are congruent with the
goals of the principal. This is a more elusive concept than the first two
steps on the accountability ladder because goals are often difficult to
identify with any precision. For this reason, programme accountability
may only be applicable to subordinate parts of government, for which
relatively clear objectives can be set. The top step in the ladder is

> J Stewart, ‘The Role of Information in Public Accountability’ in A Hopwood and
C Tomkins (eds), Issues in Public Sector Accounting (1984) 15.

% Barnett, Levaggi and Smith, above n 52, 211.

> Ibid 212.
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policy (or political) accountability, which is directly concerned with
the relationship between a government (central or local) and its
electorate (or taxpayers).

Krotoszynski argues that taxing powers are, as a matter of history
and practice, different from other sorts of government authority.”®
When a government requires that a taxpayer surrender their money or
property, it is essential that the decision reflect a degree of democratic
accountability. Taxation without any democratic accountability is
fundamentally unjust. Krotoszynski recognises that if the realities of
modern government preclude the Parliament itself from addressing
every detail associated with implementing a complex regulatory
scheme, the Parliament should be required to take responsibility for
decisions to tax.”” A limited requirement of democratic accountability
in the specific context of revenue measures would not, argues
Krotoszynski, disrupt the operation of the modern administrative state,
but would ensure that political accountability for basic tax policies
rests with those elected to make such decisions.

Accountability relates to the efficiency of the public decision
making process. Grewal observes, in relation to the federal and state
revenue sharing issues in Australia, that the accountability argument in
relation to taxes is that if a government does not raise all the revenue
that it spends, it will not be fully accountable to its taxpayers, and its
spending decisions are likely to be inefficient.”” Therefore,
accountability in this sense refers to the need to explain, justify,
convince or demonstrate to taxpayers that the revenue is indeed
necessary and that the funds raised will be spent responsibly. Grewal

8 R Krotoszynski, ‘The Nondelegation Doctrine Revisited: Universal Service and the
Power to Tax’ (Washington and Lee Public Law and Legal Theory Research Paper
No 03-17, School of Law, Washington and Lee University, 2003) 13.

* Tbid 71-2.

% B Grewal, “Vertical Fiscal Imbalance in Australia: A Problem for Tax Structure,
Not for Revenue Sharing” (Working Paper No 2, Centre for Strategic Economic
Studies, Victoria University, 1995) 10.
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emphasises that, other things being equal, a loss of accountability for
taxation revenue would be higher for a government which raises a
larger proportion of its revenue from non-discretionary growth of tax
bases.”' For the Australian federal government, its revenue structure
has a much greater scope for the loss of accountability as a result of
non-discretionary growth in its tax base (primarily through the income
tax).

The Inspector General of Taxation suggests that there is ‘no real
difference between the principles of good tax policy and the principles
of good tax administration policy, since tax administration is simply
the way in which tax policy is rolled out.”®* It is well established that
the fundamental principles of tax policy are equity, efficiency and
simplicity.”’ Nevertheless, within these broad principles are important
criteria such as certainty, transparency and accountability, neutrality,
stability (and growth), flexibility and integrity.**

3.2 Adam Smith’s Core Principles

Turning to the contributions of Adam Smith, for over 200 years
there has been fundamental agreement on what constitutes the
principles of ‘good’ tax policy. In the seminal work An Inquiry into the
Causes and Nature of the Wealth of Nations,”> Smith expounded some
basic principles of taxation. With regard to the costs of taxation and
the design of the tax system, Smith’s key principle was that:

' Tbid 11.

62 Inspector General of Taxation, Policy Framework for Review Selection, Issues
Paper No 2 (2003) 2.

63 See Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations
(first published 1776, 1910 ed).

% These and other criteria are included in the excellent review of Adam Smith’s tax
design criteria by C Alley and D Bentley ‘A Remodelling of Adam Smith’s Tax
Design Principles’ (2005) 20 Australian Tax Forum 579, 586-8.

%5 Smith, above n 63.
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Every tax ought to be so contrived as both to take out and keep out of
the pockets of the people as little as possible, over and above what it
brings into the public treasury of the state.®

That is, Smith believed that taxes should be designed so as to
minimise economic waste, which requires the cost of collection of the
tax (primarily compliance costs and administrative costs) to be kept to
a minimum. A loss of efficiency also distorts economic behaviour and
can also be a significant cost. Smith recognised that even if the tax
system was simple, easy to comply with and easy to administer, it
could still have economic costs. Specifically, he observed:

It [a tax] may obstruct the industry of the people, and discourage them
from applying to certain branches of business which might give
maintenance and unemployment to great multitudes. While it obliges
the people to pay, it may thus diminish, or perhaps destroy, some of
the funds which might enable them more easily to do 50.%

Smith also noted that, in addition to the disincentive effects
discussed above, taxation would have additional costs. He classified
these costs as follows:

First, the levying of [a tax] may require a great number of officers,
whose salaries may eat up the greater part of the produce of the tax,
and whose perquisites may impose another additional tax upon the
people [known as Administrative and Enforcement Costs].

Fourthly, by subjecting the people to the frequent visits and the odious
examination of the tax-gatherers, it may expose them to much
unnecessary trouble, vexation, and oppression; and though vexation is
not, strictly speaking, expense, it is certainly equivalent to the expense

% 1bid 654.
7 Ibid.
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at which every man would be willing to redeem himself from it
[known as Compliance Costs].68

Such costs remain relevant and identifiable today. In many cases
the administrative costs and compliance costs of taxation have become
indistinguishable from one another, because responsibility for
administration has been transferred to the private sector. In principle,
the administrative and compliance costs of regulation should be
compared to the benefits arising from the regulation, thereby
promoting efficiency in the administration of the regulation. However,
Cook et al suggest that it may be difficult to estimate the benefits, in
which case the objective should be to minimise the costs of regulation
to achieve a given (assumed) regulatory benefit.”” While governments
can measure directly the administrative costs, compliance costs are
usually hidden from view. Nevertheless, these costs can be
appreciable.

The Small Business Project observes that new laws and
regulations, if deemed absolutely necessary, should ideally be:

e transparent — open, simple, user-friendly;

® accountable — to ministers, Parliament, users and the public;

e consistent — predictable, so that people know where they stand;

e targeted — focused on the problem, with minimal side effects; and

e enforceable — a regulation that cannot be enforced will not
achieve its policy objective.”

% Ibid 654-5.
% Cook et al, above n 4, 15.
" See Small Business Project, above n 3, 5 (emphasis added).
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Bondfield aptly states that to

ensure a transparent and accountable process involves effective
consultation in the development of the relevant regulatory initiative
from its inception. This includes entering into a debate over the policy
itself and not just its articulation and implementation.71

The key issue, therefore, is to engender a regulatory culture of:
government openness; process transparency; and accountability.

The Council of Australian Governments includes accountability as
a key feature of good regulation, and observes:

As set out in the protocols for the operation of Ministerial Councils, it
is the responsibility of Ministers to ensure that they are in a position to
appropriately represent their Government at Council meetings.
Therefore, to the greatest extent possible, Ministers should obtain full
government agreement on matters which may involve regulatory
action before they are considered at Ministerial Council level.

Where a Minister is dissatisfied with the outcome of the impact
assessment process, the Minister may seek the agreement of his/her
Head of Government to request an independent review of the
assessment process.72

Cook et al argue that:
Regulatory legitimacy exists when the regulatory institutions, while

still subject to criticism because of particular decisions or behaviour,
are generally accepted within society. Achieving this public

"I Submission to Independent Pricing and Regulatory Tribunal, New South Wales,
Sydney, 19 May 2006, 4 (Brett Bondfield).

" Council of Australian Governments, Principles and Guidelines for National
Standard Setting and Regulatory Action by Ministerial Councils and Standard-Setting
Bodies (2004) 7.
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acceptance occurs over time and as public confidence in the regulators
T &
is built.

Haskins defines an accountable regulatory regime as one in which
regulation is answerable to the public or more usually to the public’s
representatives in Parliament and is legitimate.”* In order to achieve
this legitimacy, regulation is commonly linked to the following
attributes of ‘good’ regulation, namely:

e transparency;

e accountability;

e targeting;

e proportionality; and

e consistency.”

Jacobs specifically comments on how ministerial accountability
for RIAs under their jurisdiction may be improved.”® Jacobs observes
that in the early days of RIA, it was common that ‘RIA was considered
to be a technocratic discipline suitable for analysts, economists, and
other low-level drones, but not sufficiently important to come to the
attention of the minister.””” Thus ministers were rarely aware of the
contents of RIA, and bureaucrats quickly realised that RIA was a low
priority.

With RIA becoming mainstreamed and the quality of RIA
becoming a concern, not only for analysts but for Parliaments and
governments (via cabinets), a technique adopted in Westminster

3 Cook et al, above n 4, 14.
™ See C Haskins, ‘The Challenge to State Regulation’ in J Blundell and C Robinson,
Regulation without the State ... The Debate Continues (2000) 52.
75 Thac
Ibid 60.
76 Jacobs, above n 38, 29-30.
7 Tbid 29.
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parliamentary systems was to make ministers (or high-level civil
servants) personally accountable for the quality of the RIAs in their
departments. The logic for this approach is that if the minister was
personally responsible, he or she would actually read the RIA, and
want to be sure that the RIA is up to standard. For example, in NZ,
officials preparing Cabinet papers on behalf of the minister must
include a certifying statement in the Cabinet paper that the RIS and
BCCS, where relevant, comply with the requirements.

This ministerial responsibility approach has generally worked in
the sense that ministers are aware of the RIA and the quality issues
around RIA take a higher profile. Nevertheless, it is important that this
is not reduced to little more than a paperwork exercise with ministers
generally unaware of the content and quality of the RIA underpinning
a draft regulation.

In practice, what would need to change if NZ as a nation wishes to
get serious about ‘turning back the regulatory tide’? Kerr suggests that
the answer is a great deal, including the need for much more respect in
government, the public service and the judiciary for the sanctity of
legitimately obtained property rights and freedom of contract.”
Furthermore, he suggests that the general public needs to understand
that regulation is often the problem not the solution. Importantly in
this context, Kerr argues,” correctly in my view, that there needs to be
more accountability for bad regulations, and better analysis. 1deally,
Kerr suggests, NZ (and for that matter, I would include Australia as
well) needs a zero-based analysis by competent experts of all the
major legislation affecting businesses. Legislation that fails the RIS
tests should be discarded or modified until what is left does satisty
them. Kerr asks the question: how big would this residual amount of
legislation be? He suggests it is not insurmountable if a government is
serious about the problem.

" R Kerr, ‘The Quagmire of Regulation’ (Speech delivered at the Otaki Rotary Club,
Otaki, 12 October 2000).
7 Ibid 7 (emphasis added).
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Writing in the NZ context, Wilkinson supports Kerr,*” observing
that political and other constraints might ensure that a cost-benefit
analysis is inadequately performed.® For example, the problem may
be inadequately defined, the policy objective may have been selected
so as to pre-justify a preferred policy and relevant alternatives may be
considered superficially, or ignored altogether.

In NZ, no obvious sanctions apply where a RIS is not up to
standard and the responsible minister takes no action. The minister
responsible for an agency that produces an unprofessional RIS may be
content 1f the RIS reaches a preferred conclusion. In other
circumstances the agency is less likely to get away with it. A basic
problem here, Wilkinson notes, is that the politicians inevitably assess
policy proposals by weighing up their political costs and benefits.*
However, officials are also partly to blame for this situation.

Wilkinson argues that the empirical evidence suggests that these
problems are cumulatively very serious. The experience to date with
RISs in NZ and elsewhere (such as in Australia) indicates that
cost-benefit analysis is not sufficiently robust to provide an effective
constraint on the tendency of governments to regulate excessively. In
March 2001, Wilkinson states that Tasman Economics reviewed the
effectiveness of the RIS regime in NZ for the MED and the Treasury.”
The review found that ‘many regulatory impact statements were far
too brief, given the importance and complexity of the issues being
addressed and were of poor quality’.** The review did not say whether
any were satisfactory overall but it did make a number of
recommendations for improving the design of the regime and
compliance with its requirements. Wilkinson acknowledges that
cost-benefit analysis does not possess scientific objectivity and

80 Kerr, above n 78.

8! Wilkinson, above n 15, 9—11.

82 See generally Wilkinson, above n 15.
% Ibid 10.

% Ibid.
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efficiency, with its more ambitious interpretations subject to a number
of limitations, including those discussed above. The practical
application of cost-benefit analysis involves significant and
controversial value judgments. Importantly, Wilkinson concludes that
his criticism should not be taken to imply that a decision taken without
the benefit of a cost-benefit analysis is likely to be better than one that
is informed by a competent cost-benefit analysis.

In this article, I have established the importance of government
(and officials’) accountability for regulation, including the use of RIS
as the measurement tool for accountability. I now turn to reviewing the
practical implementation of tax RISs in Australia and NZ.

4. (TAXATION) REGULATORY IMPACT
STATEMENTS: AUSTRALIA

RISs in Australia generally come within the Australian
government’s Productivity Commission, which oversees the regulatory
performance indicators (‘the RPI’) requirements. According to the
Australian Productivity Commission, RPIs are to measure how
effectively agencies meet six objectives, namely:

e to ensure that all new or revised regulation confers a net benefit on
the community;

e to achieve essential regulatory objectives without unduly
restricting business in the way in which these objectives are
achieved;

e to ensure that the regulatory decision making processes are
transparent and lead to fair outcomes;

e to ensure that information and details on regulation and how to
comply with it are accessible and understood by business;

e to create a predictable regulatory environment so business can
make decisions with some surety of future environment; and
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e to ensure that consultation processes are accessible and responsive
to business and the community.®

The Office of Regulation Review (‘the ORR’) in Australia (which
is part of the Productivity Commission) has oversight and
responsibility for the review of RISs prepared by the Australian
Taxation Office (‘the ATO’). The ORR’s 4 Guide to Regulation®
provides detailed advice on how to prepare a RIS, including the
following adequacy criteria for RISs:

e s it clearly stated in the RIS what is the fundamental problem
being addressed, and is a case made for why government action is
needed?

e s there a clear articulation of the objectives, outcomes, goals or
targets sought by government action?

e Are a range of viable options assessed including, as appropriate,
non-regulatory options?

e Are the groups in the community likely to be affected identified,
and what will be the impacts on them? There must be explicit
assessment of the impact on small businesses, where appropriate.
Both costs and benefits for each viable option must be set out,
making use of quantitative information where possible.

e What was the form of consultation? Have the views of those
consulted been articulated, including substantial disagreements? If
no consultation was undertaken, why not?

e [s there a clear statement as to which is the preferred option and
why?

% Australian Productivity Commission, Regulatory Performance Indicators: A Guide
for Departments and Agencies (2006) 3.
% Office of Regulation Review, 4 Guide to Regulation (2006).
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e Is information provided on how the preferred option would be
implemented and on the review arrangements after it has been in
place for some time?"’

Relevant to all of these seven criteria or sections of a RIS is an
overriding requirement that the degree of detail and depth of analysis
must be commensurate with the magnitude of the problem and with
the size of the potential impact of the proposals.

The Australian Office of Best Practice Regulation (‘the OBPR’) is
charged with promoting the Australian government’s objective of
effective and efficient legislation and regulations. One key facility is
the development of a ‘Business Cost Calculator’ (‘a BCC’), a
web-based tool developed by the Australian government to assist
policy officers to estimate the business compliance costs of various
policy options. It provides an automated and standard process for
quantifying compliance costs of regulation on business using an
activity-based costing methodology.”® Within the OBPR there is a
Cost-Benefit Analysis Unit (‘a CBAU’), set up to provide training,
advice and technical assistance on cost-benefit analysis. A key goal of
the CBAU is to help build the capacity of departments and agencies to
improve the quality of regulatory proposals. A process for best
practice consultation also forms part of the OBPR’s brief.

In its Best Practice Regulation Handbook, the OBPR provides
succinct advice and guidance for officials within government
departments in developing regulation and the associated regulatory
impact analysis.” Best practice regulatory practice for tax is separately
addressed in this handbook as the guidelines are modified to
encompass the different policy environment for taxation. Specifically

*" Ibid 7-8.

% See Office of Best Practice Regulation, Business Cost Calculator (2008) Australian
Government <http://www.finance.gov.au/obpr/bcc/index.html> and related materials,
such as user guides.

% Office of Best Practice Regulation, Best Practice Regulation Handbook (2006).
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the OBPR observes that the full RIS process may not be suitable for
taxation measures for a number of reasons, including:

e prior public consultation on taxation measures could release
sensitive information, which could be used by taxpayers to engage
In tax avoidance or minimisation schemes;

e many taxation measures are announced in the budget or by way of
special ministerial statements;

e there can be difficulties in identifying the ultimate bearer of a tax,
which places constraints on the public consultation process; and

. . . 90
e review processes for taxation measures are already in place.

A key role of the Australian Treasury and the ATO is to keep the
taxation system as a whole under continuous review. Therefore,
taxation measures are generally difficult to review in isolation,
because it is the interaction of taxation measures in the taxation system
that 1s important.

A RIS for proposed taxation measures examines the options for
ensuring compliance with taxation proposals designed to meet
government policy objectives, and the costs and benefits of each
alternative implementation option where more than one is available.
This, the OBPR argues, will ensure that compliance costs and other
considerations are fully taken into account by the government.

The regulatory framework requires a preliminary consideration of
compliance cost impacts for all measures; a quantitative assessment of
compliance costs for proposals with a medium compliance cost impact
on business and individuals; and preparation of a RIS for proposals
with a significant impact on business and individuals or the economy.

% Ibid 5-1.
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Figure 1 summarises the preliminary regulatory assessment
. . 91
requirements for taxation measures.

Figure 1: Preliminary Regulatory Impact Analysis for
Taxation Measures

Figure 5.1 Preliminary regulatory impact analysis for taxation measures '

Step 1
Analyse the Consider all feasible implementation options to
problem achieve the Government’'s objectives
(self assess) ¢
5t§pﬂ2k Preliminary assessmentof the impacts of the
nre .a ea proposed implementation option on
prefiminary business and individuals or the economy
assessment
(self assess) v v
If implementation option If implementation No further
has a medium or ° tioF:'l has no/low regulatory
significant impact, p impact analysis
or you are unsure ... P re:quired2
v
Step 3
the OBPR to discuss/confirm preliminary assessment
Step 4 c i c
Determine ompliance Costs
the appropriate No/Low Medium Significant
level of 2 = e
regulatory 8 S| Nofurther Tax CCC o COC
analysis 3 g S action report ax
= =2 report
=
o .
= = .
b _g RIS, incl. RIS, incl.
g = RIS Tax CCC Tax CCC
3 c% report report

1. These procedures and processes are mandatory and apply to all government entities
which review or make taxation measures.

2. Record the reasons why you decided there are likely to be no or low impacts and
report these to your agency’s best practice regulation coordinator.

3. The OBPR determines whether a Tax CCC report or RIS is required.

° Figure 1 reproduces Figure 5.1 from Office of Best Practice Regulation, Best
Practice Regulation, above n 89, 5-3.
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The Australian Treasury and ATO Tax-Specific Compliance Cost
Calculator (‘Tax CCC’) can be used to assess the compliance cost
impacts (qualitative and quantitative) of taxation measures on various
taxpayer groups (for example, individuals, small business and large
business) and third parties (for example, software developers and tax
agents). The qualitative analysis includes assessment of factors such as
behavioural effects, cash flow impacts and overall tax system
complexity. The guide that accompanies the Tax CCC recommends
that the Tax CCC should be used to undertake an initial qualitative
assessment of compliance costs to assess whether they are nil, small,
medium or significant. In each case, the impact on small business
should be separately identified. Where the impacts are assessed as
being nil or low, no further action is required. Further action will
generally not be required where a tax proposal:

e only involves a minor change to existing tax rates or user charges;

e only involves making minor technical corrections to the existing
law; or

e only involves changes consistent with existing law (for example,
indexation).

Where the overall compliance costs are considered to be medium
or significant, a quantitative assessment of the compliance cost impact
is required and is included as part of any RIS. The compliance cost
assessment report is circulated with a submission or memorandum
when seeking coordination comments and is available for ministers
upon request.

The OBPR determines whether a RIS is required or whether an
exception might apply. In cases where an exception does not apply,
but the RIS requirements have not been met, a post-implementation
review is required within 1-2 years.

As with full RISs, once prepared and assessed as adequate by the
OBPR, a tax RIS is to accompany the proposal at the time of seeking

(2008) 11(1) 73



A SAWYER

approval from the decision maker. If approval is obtained, the tax RIS
should be attached to the relevant explanatory memorandum or
statement when the proposal is tabled in the Australian Parliament.
The information requirements for a RIS for taxation measures include:

o the objective(s) of the government;

e implementation options (including consideration as to whether the
design of the tax measure should include transitional
arrangements, incorporate tiered thresholds, options for ensuring
taxpayer compliance, alternative reporting arrangements
(including frequency and detail) and detailed information or other
supporting material);

e impact analysis on all affected groups (including identification of
such groups, assessment of compliance and administrative costs,
assessment of benefits, and other impacts);

e consultation; and

e conclusion and recommended action (with reasons for the
selection of the preferred option).

With respect to the cost-benefit analysis, estimates of compliance
costs to businesses and other taxpayers affected by each option should
be given, including initial (start-up) and ongoing costs. These costs
might derive from ‘paper burden’ or administrative costs to businesses
associated with complying with or reporting on particular regulatory
requirements, or both of the above. Where the existing compliance
regime 1s to be changed and ongoing compliance costs are likely to be
reduced, these would be assessed as benefits of the proposed change.
Nevertheless, initial compliance costs are still likely to apply in these
cases. As a minimum, estimates of compliance costs included in a RIS
are to include those costs mandated by the government policy. The
OBPR considers that it is a matter of judgement as to the extent to
which compliance costs that are incurred voluntarily by taxpayers in
response to the policy change, such as through tax planning efforts, are
to be included. Where these impacts are substantial they should be
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included. However, an assessment of the impact of each option on
compliance costs for various taxpayer groups, and specifically
identifying any impact on small business, should be included, and
quantified (using the Tax CCC).

Estimates of the administration cost to government of each
implementation option should also be given, including where relevant:
numbers and levels of staffing, salary costs (including on-costs), costs
of other relevant items such as any special advertising,
accommodation or travel, and enforcement costs. The OBPR
recommends that the ATO should produce assessments of
administration costs as part of the broader ATO and Australian
Treasury policy costing process. The sources of revenue against which
the costs will be charged should be included, for example, from
general budget appropriations or fees. Estimates of revenue from any
cost recovery process should be given, thereby enabling a net
administration cost to government to be indicated.

With respect to benefits, information on the benefits to affected
groups or to the community at large (or both) should be identified for
each option put forward in the RIS. These benefits could derive from:
government revenues, enhancing the integrity of the taxation system
and administrative simplicity. Where appropriate, other impacts on
business and other taxpayers of the implementation options should be
identified, such as: resource allocation, impacts on international trade,
changes in the timing of introduction of goods to the marketplace or
the availability of goods (or both), and environmental and social
impacts, health and safety outcomes, and other non-monetary
outcomes.

In addition to the requirement to quantify compliance and
administrative costs, the OBPR recommends that the overall costs and
benefits of an option should be quantified, where the impacts, or the
impacts on particular stakeholder groups, are significant. Importantly,
data sources and assumptions made when conducting the impact
analysis should be included in the tax RIS so that the reasoning behind
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the conclusions is open to scrutiny. The tax RIS should clearly indicate
any gaps in data underpinning the analysis, or assumptions that have
been made with little supporting evidence. Where there 1s significant
uncertainty about any key data inputs, the tax RIS should include a
sensitivity analysis that considers outcomes for a range of values.
Finally, when assessing aggregate costs, it is important to avoid
double-counting.

How good is the theory in practice? Tran-Nam, as noted earlier in
this article, is critical of Australian tax RISs in terms of their lack of
rigorous economic analysis that can be used to evaluate the underlying
policy.”” He does acknowledge that Australian RISs are on par with
international best-practice for the formal process of compilation and
documentation as part of the RIS process.

Banks, Chairman of the Regulation Taskforce (‘the Taskforce’)
and Productivity Commission, notes in a public lecture in 2006 that
the Taskforce considered that priority action was needed to reduce
regulatory creep in areas such as GST registration requirements; fringe
benefits tax minor benefits reporting; the superannuation guarantee
exemption; and the definition of ‘large proprietary company’ for the
purpose of determining the stringency of financial reporting
requirements.”” Banks also offered six principles for good regulatory
process, namely:

e governments should not act to address ‘problems’ through
regulation unless a case for action has been clearly established.
This should include evaluating and explaining why existing
measures are not sufficient to deal with the issue;

%2 See generally Tran-Nam, above n 29.

G Banks, ‘Reducing the Regulatory Burden: The Way Forward’ (Speech delivered
at the Inaugural Public Lecture of the Monash Centre for Regulatory Studies,
Melbourne, 17 May 2006) 5-6, 11.
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e the range of relevant policy options need to be assessed within a
cost-benefit framework (including analysis of compliance costs
and, where relevant, risk);

e only the option that generates the greatest net benefit for the
community, taking into account all the impacts, should be
adopted;

e cffective guidance should be provided to regulators and regulated
parties to ensure that the policy intent of the regulation is clear, as
well as what 1s needed to be compliant;

e mechanisms such as sunset clauses and periodic reviews need to
be built into legislation to ensure that regulation remains relevant
and effective over time; and

e there needs to be effective consultation with regulated parties at
the key stages of regulation-making and administration.”*

Earlier in 2005, Banks asks whether the Australian regulatory
system is broken.” He concludes that it is in need of widespread fixing
and reform, observing:

What is needed is a deeper recognition within government of the value
of good process itself, which the RIS ‘paperwork’ simply records.
That will require more fundamental cultural change, which can really
only be inculcated from the top down. Fortunately, there is no shortage
of suggestions from business and elsewhere as to how this might be
implemented! It is now up to governments to respond to the

challenge.96

" Ibid 11-12.

® G Banks, ‘Regulation-Making in Australia: Is It Broke? How Do We Fix It?’
(Speech delivered at The Australian Centre of Regulatory Economics and Australian
National University Faculty of Economics and Commerce Public Lecture Series,
Canberra, 7 July 2005) 9-16.

** Ibid 16.
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Interestingly, in the ORR’s 2005—06 Annual Report, the Australian
Treasury provided, with respect to taxation, the highest number of
regulatory proposals and had the second highest number with adequate
RISs prepared.”” However, for a more useful review, a larger sample
period should be taken.

Table 1 provides an overview of the content of a sample of RISs
on a number of tax Bills in Australia from 2000 to the end of 2007.
The reason for reviewing only a sample of RISs is that there were in
total 160 tax-related Bills over the period 2000 to 2007 (a complete list
appears in the Appendix), comprising 26 in 2000, 14 in 2001, 27 in
2002, 21 in 2003, 24 in 2004, 13 in 2005, 17 in 2006 and 23 in 2007.
Some of these tax-related Bills are referred to by more than one name,
and consequently the total number is nearer to 150. A random sample
of three Bills 1s selected for each year for 2000 to 2007 inclusive.
A summary of this analysis appears in Part 6 of this article.

Table 1: A Sample of Taxation Bills’ RISs — Australia
200007

Conclusion and
Consultation | Recommended
Option

. s Implementation | Impact Analysis of
Bill Object
! jectives Options Groups | Costs and Benefits

No other option Provides some

A New Tax System dentified oth Identifies tification of Brief mention
(Fringe Benefits) Bill |Stated clearly | !dentitied other groups quantification o of types of
2000 (Cth) than the one generally costs and benefits

Only one option:

L brief
organisations

proposed and revenue impacts
Indirect Tax Legislation No details: Compliance cost
Amendment Bill 2000 Stqted Not stated concludes minimal or r§duced: Not stated Not stated
(Cth) (and succinctly net gains | 1O revenue impact
supplementary Bills)
New Business Tax .
L No details: . . Refers t
System (Alienation of Refers to original C(?nc?ua:iless General discussion: di:cfl:;;(?n . RefF:rs to
Personal Services Stated clearly | discussion paper | net gains no attempt to paper discussion paper
Income) Bill 2000 (Cth) options to various quantify costs; some consultation consultation
((No 1) and evidence of benefits process
groups process

(No 2) Bills)

7 Office of Regulation Review, Annual Report (2006) xvii.
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International Tax

Two options:

Clearly

. . A i learl :
Agreements Stated clearly conclude double | outlined | Minimal impact on fors SIZ:IF()) :352?;( Cga:i(})/nstzattzd
Amendment Bill tax agreement or | impact on compliance costs lp d forred
2001 (Cth) do nothing aroups agreement  |conclude preferre
New Business Tax Various options as| Clearl Refers to
System (Thin ption Y | Detailed qualitative Review of Clearly states
AP . Stated clearly| from the Review | examines - L0
Capitalisation) Bill | Stated clearly of Business affected | 2nalysis only, plus Business combination of
2001 (Cth) (and Tuxation oups revenue impact Taxation options preferred
amendments) group consultation
Miscellaneous Only Minimal impact
Taxation Laws Stated areas: only one | detailson | " o pains No details other | \ri o) capital
Amendment Bill No 5) | = ctly | (capital gains tax) |~ capital t;;’( arga SOI%”I o than for capital gains tax area only
2001 (Cth) c]ear]}(f) ;teitosnout an ga:;z ;ax discussion gains tax area
Income Tax Three options Considers | Considers costs and Provides details Option 2
(Superannuation Ste}ted rovided and | €roups for | benefits in general of oreanisations recommended
Payments Withholding | succinctly P analvsed each terms only for each cfnsulte d with explanation
Tax) Bill 2002 (Cth) Y option | group: not quantified provided
New Business Tax Stated Only
System (Consolidation, | succinctly: | Not stated t . Minimal cost change _
Value Shiftin more detail o S exceP considered and revenue impact; General Option 4 preferred
8, for demergers: for : ) : .
Demergers and Other for four options given | demereers extensive analysis | statement only |with reasons given
Measures) Bill demergers po rti%n for demergers
2002 (Cth) portion
Taxation Laws Benefits and costs
Amendment (Film | §tated clearl N d Groups extensively Details of N d
t t ; t
Incentives) Bill tated clearly ot state affected discussed and | oroups provided ot state
2002 (Cth) noted analysed
quantitatively
New International Tax Refers to prior .dClea.rfly E;tensweb dlS(}uSSlOH General
rrangements Bi ated clear consultation > ot state
Arrang il |Stated clearly ltati identifies |of costs. ene its and Not stated
2003 (Cth) papers groups revenue impact statement only
affected | (latter quantitative)
Taxation Laws Stated Groups Mmlrr()ial 1tmp act, d
Amendment Bill No 2)| (=~ = Not stated affected | SOMC reductions an Not stated Not stated
2003 (Cth) y noted revenue impact
given
Stated Minimal impact, o
succinctly some reduction, Organisations
Taxation Laws (clearly for Groups |  somerevenue noted for
Amendment Bill (No 9) | partnership Not stated affected | impact; more detail | rollover relief, Not stated
2003 (Cth) rollover noted | for rollover relief — | others general
relief) some increases but only
not quantified
Administrative Appeals Stated Taxpayers No rle.ference t?
Tribunal Amendment succinet] Not stated and (t:Otmp lance Coi 5, Not stated Not stated
Bill 2004 (Cth) Y judiciary | St4tes noimpacton
government revenue
New International Tax Refers back to Additional
Arrangements earlier Refers to | compliance costs,
(Managed Funds and | Stated clearly | congultative work | groups | some benefits, some | Not stated Not stated
Other Measures) Bill and identifies affected |indication of revenue
2004 (Cth) options impact
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Minimal impact,

Tax Laws Amendment Stated Refers to dJucti
(2004 Measures No 5) | =~ - Not stated groups some ret‘uc :Ons’f Not stated Not stated
Bill 2004 (Cth) Y generally | SOMe estimates o
revenue impact
Tax Laws Amendment Stated Refers to Compll.a ncle costs
2005 Measures No 1 . Not stated groups minimal or Not stated Not stated
succinctl ligible, estimat
Bill 2005 (Cth) Y generally | 1C8l18I0%e, estimates
of revenue impact
Tax Laws Amendment Good Impact on costs and .
Refers to Refers to earlier
(Improvement§ to Self | background Not stated groups benefits for ea}ch consultation Not stated
Assessment) Bill (No 1)| and stated onerall area, some with material
2005 (Cth) succinctly g Y attempts to quantify
Covers
Tax Laws Amendment given No compliance cost
(Personal I‘ncome‘t Tax Ste}ted Not stated groups and [ impact; enormous Not stated Not stated
Reduction) Bill succinctly rate revenue impact
2005 (Cth) reduction given
impact
Tax Laws Amendment .
Not stated, . Compliance costs
(2006 Measures No 2) |~ o Not stated Briefly minimal or Not stated Not stated
Bill 2006 (Cth) ol only negligible
(and corrections) Y glg
Financial impact on
Tax Laws Amendment | Not stated, Briefl government revenue,
(2006 Measures No 7) | overview Not stated onlyy compliance costs Not stated Not stated
Bill 2006 (Cth) only minimal or
negligible
Financial impact and
some limited cost
Tax Lavys Amendment Identifies at least Considers and benefit
(Simplified Stated two options for | 8M1PS for | quantification for Recommendations
Superannuation) Bill | gyceinetly | each issue with each each issue and Not stated given for each
2006 (Cth) (and analysis option for option. Cost issue
associated Bills) each issue recovery impact
statement also
included
Tax Laws Amendment | Not stated, Briefl Nil or reduced .
(2007 Measures No 1) | overview Not stated ' Y compliance costs; Not stated Not stated
Bill 2007 (Cth) only only some revenue impact
details
Superannuation .
S Refers t
Legislation Amendment| Not stated, Briefly es;rls I?ﬁ?:{l n
(Simplification) Bill overview Not stated phied Not stated Not stated
only superannuation
2007 (Cth) (and only P
. . fi
associated Bills) reforms
Tax Laws Amendment Stated Bricfl Reduction in
(Small Business) Bill | . Not stated onl Y| compliance costs, Not stated Not stated
2007 (Cth) Y Y some revenue loss
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5. (TAXATION) REGULATORY IMPACT
STATEMENTS: NEW ZEALAND

The overarching comment for NZ is that the country is playing

‘catch-up’ to Australia in terms of its tax RIS policy and analysis (and
RIA more generally). The most recent general statement on RIS
preparation in NZ is Cabinet Office Circular CO (07) 3,”° which
replaces a 2004 Cabinet Office Circular,” (which in turn replaced a
2001 Cabinet Office Circular).'” The new RIA requirements apply
from 1 April 2007, with the main changes including:

changes to the format and requirements for RISs, including new
sections on the adequacy of the RIS and on implementation and
review;

a new RIA section is to be included in Cabinet papers (replacing
the RIS and BCCS section);

discussion documents for proposals that require a RIS must
include questions or discussion (or both) of each of the substantive
RIS sections, or a draft RIS;

all RISs are to be published (publishing a RIS includes making the
RIS available from the responsible department’s website and from
the dedicated pages of the MED’s website; a RIS should also be
included in the explanatory note to Bills that are introduced into
Parliament);

departments must confirm that the principles of the Code of Good
Regulatory Practice and the RIA requirements have been
complied with when submitting Cabinet papers with a RIS; and

% New Zealand Cabinet Office, Circular CO (07) 3 (2007).
% New Zealand Cabinet Office, Circular CO (04) 4 (2004).
1% New Zealand Cabinet Office, Circular CO (01) 2 (2001).
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e the MED’s Regulatory Impact Analysis Unit (‘the RIAU’) is to
focus on proposals likely to have a significant impact on economic
growth.'"!

Circular CO (07) 3 provides that a RIS must contain the following
information:

Executive Summary

One paragraph of no more than 150 words summarising the
problem, the preferred option and the main impacts.

Adequacy Statement

A statement about who has reviewed the RIS (RIAU or name of
department that has reviewed the RIS) and whether the RIS is
adequate according to the criteria agreed by Cabinet.

Status Quo and Problem

e A brief, high-level summary of relevant key features of the current
situation, not just features of the current regulation.

e A summary of why government action is needed, including why
the current arrangements are insufficient to address the problem.
This should contain an appropriate level of detail on the costs and
benefits of the status quo (including compliance costs, risks and
opportunities).

Objectives

The objectives that the options are to be measured against must be
included.

%" New Zealand Cabinet Office, Circular CO (07) 3 (2007) 1.
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Alternative Options

For each option that is neither the status quo nor the preferred

option:

a brief, high-level summary of key features of the option; and

why it is not the preferred option, including an appropriate level of
detail on the benefits and costs (including compliance costs, risks
and opportunities).

Preferred Option

A brief, high-level summary of key features of the preferred option
must be included.

Why it is preferred and a statement of all of the proposal’s
impacts, including an appropriate level of detail on the benefits
and costs (including compliance costs).

A risk assessment with a description of how risks will be, or are
being, mitigated.

Steps that have been taken to minimise compliance costs, if any.

A paragraph that briefly describes how the preferred option would
impact on the stock of regulation, including whether the proposal
overlaps and interacts with existing rules, whether the proposal
makes any existing rules redundant, and whether these rules are
being removed or altered as part of the proposal.

Implementation and Review'"”

How the proposal will be given effect, including timetables where
available.

192 This section does not need to be completed for tax policy proposals.
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e Plans for notifying affected parties of what they need to do to
comply with any new requirements, if any.

e The enforcement strategy that is to be implemented to ensure that
the preferred option achieves the public policy objective, if any.

e Plans for monitoring and evaluating the preferred option,
including key dates, if any.

Consultation

Who was consulted? What was the form of consultation? Key
feedback from stakeholders and government departments on each of
the options considered, with particular emphasis on any significant
concerns that were raised about the preferred option, how the
department authoring the RIS altered the proposal to address these
concerns, and, if they did not alter the proposal, why not.

The RIS should provide a summary of the required information
and should focus on the analysis of the options, including why the
preferred option is best. The RIS needs to be able to stand alone.
Government departments need to clearly specify the assumptions they
have made about the drivers of the problem or issue and how the
proposed solutions will influence these drivers. The length of the RIS
will depend largely on the complexity of the problem under
consideration, the number of options considered, and the extent of the
analysis conducted on the proposal and the alternatives, which should
be appropriate given the magnitude of the proposal. Of considerable
importance is the requirement that when providing a discussion of
impacts of options, the RIS should not be limited to economic
concerns, and should examine the full range of outcomes including
social, cultural, health and environmental outcomes.

One of the exemptions for the need to prepare a RIS is of
particular importance to taxation, namely to give effect under urgency,
in terms first announced in the budget, to a specific budget decision,
where the decision is to, for example, repeal, impose or adjust a tax,
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fee or charge. It is somewhat odd that the Implementation and Review
section is not required for tax RISs, yet the Generic Tax Policy Process
(‘the GTPP’) incorporates an implementation and review phase.'”

To determine whether proposals should be reviewed by the RIAU,
departments, in consultation with the RIAU, must apply the following
tests as set out below in Figure 2.

Figure 2: Processes for Determining if a Review of a RIS Is
Required by the RIAU

A - Wil the proposal affect:

o businesses' ability or incentives to innovate, invest or operate; or

o competition in markets, the ability to enter markets, or the structure or make-up of any
markets; or

o the degree of international connection between Mew fealand and overseas markets,
particularly the single economic market between New Zealand and Australia; or

= the cost or availability of infrastructure or related services; ar

= the awvailability of, or access to, finance for business growth?

ency responsible
Ageucy roap

»

Is the impact on the above factors large?

R -—ﬁ

B - Is the proposal:

e from an economic point of view, novel or contentious or in a novel or contentious area; or

+ likely to have a disproportionate impact on a sector, region or part of the economy; or

+ likely to create inconsistency between Mew Zealand's domestic law and the Trans-
Tasman Mutwal Recognition Arrangement, or

« likely to restrict economic activity (for example, requires licensing for or bans an
economic activity)?

Reviewed b ency responsible
e (] oy et

13 See further A Sawyer, ‘Broadening the Scope of Consultation and Strategic Focus
in Tax Policy Formulation: Some Recent Developments’ (1996) 2(1) New Zealand
Journal of Taxation Law and Policy 17.
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It 1s important to note that there is no separate process identified
for tax RISs in NZ compared to Australia, even through tax RISs are
prepared by the IRD and not the RIAU. The RIAU provides useful
information on its website including tips and hints for preparing a RIS
and BCCS, and publishes an electronic newsletter, Regulatory Review,
approximately every six months (since August 2004). This guidance is
of a general nature and should not be relied upon for preparing tax
RISs, since the IRD has responsibility to prepare its own RISs for tax
policy and administrative changes in NZ. The RIAU’s website also
contains the Protocol between the Office of Regulation Review and the
Regulatory Impact Analysis Unit,'®* a document detailing the working
arrangements between the Australian government’s ORR and the NZ
RIAU in relation to the assessment of RISs.

The Small Business Advisory Group (‘the Group’) reported in
February 2006 that RIS analysis needed to improve for small
businesses.'”” The Group’s report comments that there is clear, concise
and useful guidance available for government policy analysts on how
to undertake RIA, yet policy proposals continue to emerge where the
costs have only been narrowly drawn, or where no weight has been
given to possible unintended consequences of the proposal,
particularly for SMEs.'” The Group believes that ministers (and their
officials) need only to adhere to the rules in order to produce high
quality, well thought through and clear cost-benefit analyses.
However, this will only happen, in the Group’s view, if there is
rigorous, independent and well-supported monitoring and reporting on
the quality of RISs. The Group also argues for regular measurement of
the actual costs of compliance, which are to be compared to the costs
that were estimated by the government when passing the regulations.

1% Office of Regulation Review and Regulatory Impact Analysis Unit, Protocol
between the Olffice of Regulation Review and the Regulatory Impact Analysis Unit
2004-05 (2004).

195 Small Business Advisory Group, Small and Medium Business in New Zealand
(2006).

"% Tbid ch 4.
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Of particular interest is the comment that implementing the Dutch
Standard Cost Model (‘the DSCM’) or the Australian Standard
Costing Model (‘the ASCM’, known as the Australian On-line Costing
Tool) variant of the DSCM, or both, would significantly assist.

In its response, the NZ government indicates its intention to ensure
the quality of RIA (and in particular the cost-benefit analysis of all
regulatory proposals) is improved across the public sector.'”’
Specifically, the NZ government thanked the Group for initiating its
own independent review of a sample of recent RISs and extracting
what could be learned from the processes by which those regulations
were developed. The NZ government advised that Cabinet agreed in
May 2006 to a series of actions to strengthen the quality of the
information available to ministers when they are making decisions on
business regulation.'® These include:

e introducing a requirement to prepare a draft RIS prior to starting
consultations on regulatory proposals with business groups, rather
than doing it at the tail-end of the process;

e focusing the scrutiny of the MED’s RIAU on those proposals with
significant potential impact on economic growth;

e extending the basis on which the RIAU can deem a RIS
inadequate. That assessment will now include a judgement on
whether the RIS —

= fails to explain why the existing framework would not suffice
to deal with the problem being addressed;

= fails to include an appropriate cost-benefit analysis, risk
assessment and statement of compliance costs; or

= has been subject to manifestly inadequate consultation;

7 New Zealand Government, Government Response to the Small Business Advisory
Group Second Report (2006) 5.
1% See generally New Zealand Government, above n 107.

(2008) 11(1) 87



A SAWYER

e requiring the RIS to explain how the impacts and effectiveness of
the implementation of the proposed regulation will be monitored
and evaluated; and

e undertaking a two year trial of the Australian government’s BCC,
a web-based tool enabling the additional administrative costs of
proposed regulations (and the alternatives to regulation) to be
consistently and transparently calculated across government.

The NZ government also indicated that it is confident that as a
consequence of these decisions (and others that will flow from the
review of regulatory frameworks), there will be a marked
improvement in the quality of the regulatory impact analysis available
to ministers when decisions regarding regulation are made.'”

PricewaterhouseCoopers (‘PwC’) was commissioned by the MED
to review the DSCM and the ASCM. In its May 2006 report PwC
concludes that neither model is considered to be completely adequate,
with both receiving a low rating for overall accuracy and
appropriateness to business, a mid ranking for efficiency and for
effectiveness as a policy making tool, and a high rating for user
friendliness.' "

The NZ Minister of Commerce advised the Cabinet in October
2006 that a number of projects are in progress that focus on providing
for high quality regulatory design, namely:

e strengthening the RIA requirements on agencies developing new
or amending existing regulation;

19 See generally ibid.

10 pricewaterhouseCoopers, Measuring Compliance Costs: Evaluation of the Dutch
Standard Cost Model and the Australian Cost Model (Incorporating a Trial
Measurement of the Costs Arising from the Schedules to the Securities Regulations
1983) — Report for Ministry of Economic Development (2006).
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e implementing the BCC through a two year pilot programme within
agencies (through working closely with the Australian Office of
Small Business (‘the OSB’) and developing the software platform
for implementation of the tool at the policy analyst level);

e cstablishing a stand alone group to focus on issues arising after a
regulation has been implemented; and

e promoting the use of ‘regulatory flexibility’ as a tool to ease
compliance requirements for classes of businesses where the costs
of compliance would otherwise outweigh the benefits from doing

111
SO.

Turning to the issue of consultation, Bondfield has high praise for
the NZ approach with respect to consultation, observing that

it is the New Zealand recognition that it is a political decision to
engage in early consultation and this openness comes at a cost of
politicians and government departments being accountable and having
to explain themselves in some detail and/or argue their case and seek
to take the community with them (thus lead not follow public

V112
opinion).

Bondfield observes that the openness of the NZ process, the
breadth of the policy put out for consultation and the willingness of the
government to change its position, both policy and detail, based on
feedback stands in contrast to the Australian taxation position.'"
However, the power of consultation should not be overplayed,
Bondfield argues, and that what is important is accountability. He
concludes:

"1 See L Dalziel, Quality Regulation Review: First Milestone Report (2006) 10—11.

12 Submission to Independent Pricing and Regulatory Tribunal, New South Wales,
Sydney, 19 May 2006, 5—6 (Brett Bondfield).

'3 See generally ibid.
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There is a need for transparency of process and engagement in good
faith by the government in the policy debate at all its phases. This
includes undertaking independent and methodologically robust post
implementation reviews. This comes with a cost both in terms of
resources and time. ... [I]n order to combat compliance costs it is
crucial to know what are the costs of particular measures at both the
initial consultative phase and at the Parliamentary debate phase. Only
with such knowledge can different approaches be evaluated and
Government made aware and accountable for the costs it imposes.114

The quality of RISs generally in NZ is variable although there are
some very good examples of best practice outside of taxation. One
such example on the MED’s website is the RIS that accompanied the
2006 proposal to adjust the minimum wage, with extensive qualitative
and quantitative analysis of the costs and benefits of the various
options.

Focusing on RISs for taxation Bills since 2000, the total number of
tax-related Bills from 2000 to 2007 1s 21, with 5 in 2000, 2 in 2001,
21in 2002, 1 1in 2003, 3 in 2004, 3 in 2005, 3 in 2006 and 3 in 2007.
Consequently, the population of tax-related Bills is reviewed rather
than a sample. One observation that in part accounts for the lower
number of tax Bills is that in NZ tax Bills tend to be more general and
cover a variety of taxes, amendments and remedial changes, rather
than as in Australia where the trend is for separate Bills for specific
changes. An analysis of these NZ findings appears in the next Part of
the article.

1% 1bid 6-7.
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Table 2: Taxation Bills’ RISs — New Zealand 2000-07

Conclusion and

Bill Objectives Implemf}ntatlon Impact Analysis of Consultation| Recommended
Options Groups Costs and Benefits .
Option
Taxpayers’ Charter . Only option is a
Bill 2000 (NZ) Succinetly legislated No RIS, not Not stated Not stated Not stated
(private stated taxpayers’ charter stated
member’s Bill) pay
Taxation (Care and . (e))?;l){icoiflt}lzocrllelffrfg
Management) Bill Succinctly ‘care and No RIS, not Not stated Not stated Not stated
2000 (NZ) (private stated , stated
member’s Bill) management
provisions
Taxation (FBT, No RIS publicly
i tated clear available, not ot state ot state ot state: ot state
SSCWTand | gtated clearly : N d N d N d N d
Remedial Matters) stated
Bill 2000 (NZ)
Taxation (Annual
Stated .
Rates, GSTand |, 2% . | NoRIS publicly
Miscellaneous c;;:(r) i’;) rﬁ"{gs available, not Not stated Not stated Not stated Not stated
Provisions) Bill commenta stated
2000 (NZ) vy
Taxation
(Beneficiary Income Stated
of Minors, clearly, refers| No RIS publicly
Services-Related also to IRD available, not Not stated Not stated Not stated Not stated
Payments and commentary stated
Remedial Matters)
Bill 2000 (NZ)
Taxation (Annual
Rates, Taxpayer Stated )
Assessment and | clearly, refers| No RIS publicly |\ o1 Not stated Not stated Not stated
Miscellaneous alsoto IRD | available, not
Provisions) Bill | commentary stated
2001 (NZ)
Taxation (Relief, - Areas where
’ N t tated. . R G
Refunds and Stated clearly ofop :Ons sl No specific compliance costs roullz S d
. ¢ 1y | refers to previous ouDs . consulte Not stated
Miscellaneous and in detail discussion group will decrease or with
Provisions) Bill documents mentioned | increase, no attempt identified
2001 (N2) to quantify
Taxation (Annual
Rates, Maori ) Areas where
Organisations, No options stqted, No specific compliance costs Groups
Taxpayer State'd clear}y referg to previous groups will decrease, consylted N q
Compliance and and in detail discussion mentioned increase or not  with ot state
Miscellaneous documents Change’ no attempt identified
Provisions) Bill to quantify
2002 (NZ)
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Excellent qualitative

analysis: compliance | Refers to
Public policy cost ir;rlpact, benefits, | jssues papers,
objective Two onti ong term discussion R ded
Income Tax Bill ptions All taxpayers | implicati level of ccommende
clearly stated, : payers | implications, level of| - j5cyments i i
2002 (NZ) along with provided and affected confidence in cost d option stated with
g analysed . an reasons
background estimates (no submissions
attempt to quantify), |  eceived
steps to minimise
costs
Taxation (Annual
Rates, GST, No options stated, N ifi Aregs where Groups
Trans-Tasman | Stated clearly | refers to previous O speetic | comp liance costs consulted
Imputation and | and in detail discussion groups will decrease or not with Not stated
Miscellaneous documents mentioned | change, no attempt identified
Provisions) Bill to quantify
2003 (NZ)
Taxation (Disaster Stated No RIS prepared,
Relief) Bill . changes of a Not stated Not stated Not stated Not stated
succinctly .
2004 (NZ) minor nature
Taxation (Annual ) Areas where
Rates, Venture No options stated, | specific | compliance costs Groups
Capital and State.d clear}y refer§ to pr_evious groups will decrease, not consplted N d
Miscellaneous and in detail discussion mentioned change or may ~ with ot state
Provisions) Bill documents increase, no attempt | identified
2004 (N2) to quantify
Taxation (Base No options stated. : cog;::l?:nvgg (::r:sts Groups
Ma{ntenance and | tated clearly | refers to previous’ No specific will decrease. not consulted
Miscellaneous and in detail di : groups > ; Not stated
- . iscussion . change or may with
Provisions) Bill mentioned | . .
2004 (NZ) documents increase, no attempt identified
to quantify
Child Support Stated
Amendment Bill . No RIS prepared | Not stated Not stated Not stated Not stated
2005 (NZ) succinctly
Taxation Areas where
(Depreciation, No options stated . compliance costs Groups
Payment Dates Stated clearly | refers to previous No specific | iyl decrease, not consulted
Alignment, FBT and | and in detail discussion groups change or will with Not stated
Misge.llaneou.s documents mentioned ins:rease.: extensive | jdentified
Provisions) Bill discussion but no
2005 (N2) attempt to quantify
) Stated
Taxation (Annual succinctly, No RIS prepared
Rates and Urg.ent implements enacted as a Not stated Not stated Not stated Not stated
Measures) Bill 2005 general | agier of urgency
2005 (NZ) election
promises
Areas where
Taxation (Annual compliance costs
Rates, Savings . will decrease, not
Investment, and | Stated clearly Nof Optt1 o Stz'lted, No specific change or will Groullzsd
! ( Y| refers to previous groups increase: extensive | consulte Not stated
Miscellancous and in detail discussion . . - . with
Provisions) Bill d ; mentioned | discussion without dentified
2006 (NZ), ocuments attempt to quantify | entifie

costs but attempt on
revenue impact
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Student Loan
Scheme Amendment suitc?f(il No RIS prepared [ Not stated Not stated Not stated Not stated
Bill 2006 (NZ) Y
Excellent qualitative
analysis: compliance | Refers to
Public policy cost irlnpact, benefits, | jssues papers,
objective Two onti ong term discussion R ded
I Tax Bill  OPUONS = Ay ¢ implicati ceommendee
e s Bty ste,| i | Moo mlcstons. 1 | docames | oy st
along with analysed oniic cos and reasons
background estimates (no submissions
attempt to qua}any), received
steps to minimise
costs
. . Employees, G00fl qualltat}ve Refers to
Public policy analysis: compliance
biecti ) employers, . groups and
KiwiSaver Bill objective Two options financial | cost impact, one-off government Recommended
clearly stated, rovided and and on-going (no tion stated with
2006 (NZ) . provide sector, . departments | P
along with analysed attempt to quantify, reasons
Y government that were
background . seems to be too hard
and society consulted
to do)
No comment
other than for
Taxation (KiwiSaver portfolio
No RIS prepared, ;
and C:mpany Tax suit;al;ecc:] enacted as a Not stated Not stated aneenSttil’tI’IEIlt Not stated
Rat; mendment) Y| matter of urgency }1/ .
Bill 2007 (NZ) proposals in
a prior
discussion
document
Taxation (Anmual Identifies at least
Rates, Business twohqptions f‘:ﬁ Financial impact and
. each issue wi i mi
Taxation, Stated analvsis. some Considers | some limited cost Groups  |Recommendations
KiwiSaver, and ate YIS, groups for and benefit consulted are | given for each
Remedial succinctly reference to each option | quantification for rovided issue
Provisions) Bill ddISCUSSIO? for each issue each issue and P
2007 (NZ) OCSQSS; or option
Llrg;ﬁ%gg?rzg;})“p S suii?fily No RIS prepared | Not stated Not stated No comment Not stated

6. DISCUSSION, CONCLUSIONS AND LIMITATIONS

In analysing the Australian RISs for taxation-related Bills it is
important to note that there has been a substantial amount of major
structural change to the Australian tax system over the period from
2000 to 2007, including the introduction of radical tax changes, such
as the Ralph reforms. This in part accounts for much of the level of
activity on the legislative front. It should also be remembered that the
Australian data is from a sample of three Bills for each year,

representing 24 out of 160 tax-related Bills

(2008) 11(1)

(approximately

93




A SAWYER

15 per cent). One overall observation is that the standard of Australian
RISs over the period reviewed in Table 1 is of a noticeably higher
quality than those in NZ (refer to Table 2). The requirements of RISs
in Australia have been higher, and the efforts made in practice to apply
the theory, have been more concerted than is the case for NZ.
Nevertheless, the RISs reviewed do not meet the expectations of
researchers such as Tran-Nam'" in terms of the level of compliance
cost and benefit analysis. One further observation common to both
countries is that the more technical and remedial changes have
received less attention in the RIS analysis compared to the major
change proposals.

Thus in terms of accountability through the RIS measure in
Australia with respect to taxation legislation, the result is a solid pass
but with room for improvement in areas such as the level of
compliance costs and benefit analysis (especially start-up costs versus
recurring costs), the timing of benefits and the use of proven
compliance cost methodology.''® It is thus extremely difficult to assess
the efficiency of the tax system under Smith’s maxim of economy in
operation,''’ given the lack of useful quantitative data.

Focusing on NZ, the period of analysis commenced with almost a
year when the new Minister of Finance dispensed with the GTPP in
2000 for eight months. This is illustrated by an absence of both
genuine consultation and RISs accompanying tax Bills. From 2001,
the Cabinet introduced major changes to the RIS process which were
reflected in the development of rudimentary RISs.

Overall, the quality of the RISs produced by the IRD for the
population of tax Bills over the period from 2000 to 2007 is low and
disappointing, especially given the quality of some RISs in other areas

15 Tran-Nam, above n 29.

" B Tran-Nam et al, ‘Tax Compliance Costs: Research Methodology and Empirical
Evidence from Australia’ (2000) 53 National Tax Journal 229.

17 See Smith, above n 63.

94 JOURNAL OF AUSTRALIAN TAXATION



REGULATORY IMPACT STATEMENTS

produced by RIAU. Indeed this may be an argument in support of
centralising the RIS process for tax Bills with the RIAU rather than
leaving it to the IRD. The analysis of tax-related Bills indicates only
two good examples of tax RISs in NZ: the Income Tax Bill 2002 (NZ)
and the Income Tax Bill 2006 (NZ). These two Bills represent
important stages in the rewrite project.''®

On a positive note, with the new approach for preparing RISs
introduced by Cabinet in 2007, the May 2007 tax Bill appears to be
closer in quality to RISs in Australia. In part this may be due to the
move to adopt many of the Australian practices for RIS preparation,
albeit some of these being on a trial basis only. The formal
memorandum of understanding between Australia and NZ clearly has
been of benefit to users of RISs in NZ. One reason for the smaller
number of tax Bills is that the period was one of less major change in
the tax system in NZ compared to Australia, along with the drafting
style to produce omnibus tax Bills.

The overall trend appears to be minor improvement in Australia to
an acceptable level of RISs (but with scope to improve) and significant
improvement in NZ to a level closer to the Australian benchmark (but
from a much lower starting position). It is too early to conclude if NZ
RIA will remain at the higher level of 2007, and indeed if it will come
close to the standard of the tax rewrite project’s income tax Bills.

Relating these findings to a major theme of this article,
accountability for tax regulation, the use of RISs appears to promise
much in theory but deliver less in reality. Australia is recognised as
requiring international best practice in its RIA, although the practice
does not appear to live up to expectations. Taxpayers are short
changed in terms of their ability to measure the accountability of
government and unelected tax officials, via Parliament, for legislating

18 See further A Sawyer, ‘New Zealand’s Tax Rewrite Program: In Pursuit of the
(Elusive) Goal of Simplicity’ (2007) 4 British Tax Review 405.
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on taxation. This is especially evident in terms of the level of useful
quantitative compliance cost analysis and reasoning behind options
considered in pursuing a direction of legislative change. In terms of a
Hohfeldian analysis of legal rights (especially that of Justified-
Constraints Theory and the consequential duty to pay the tax) the
exercise of power by governments to levy taxes on taxpayers is
deficient in terms of sufficient checks and balances reflected in an
associated obligation to justify the constraints imposed on the
taxpayers with the levying of tax in a particular manner.

As the Small Business Project observes, controlling inappropriate
regulation is a difficult task.'” No country has been able to deal
adequately with the problem. A RIA or RIS can only go so far and is
not a substitute for high quality decision making; rather it is a tool to
enhance the quality of debate and understanding, and to strengthen the
evidence base of policy making: a crucial condition for improving the
quality of policy. The real test, therefore, is whether compliance
burdens are reduced. High quality RIAs and RISs are not enough in
isolation, but can play an important part in the effort to reduce
compliance burdens and enhance accountability.

There are several limitations to this article. First, only a random
sample of tax RISs in Australia were reviewed in detail. Had another
(larger) sample been selected from the population, the position may
have been different. It is possible that in determining the population of
tax-related Bills, some Bills which also affect taxation were omitted,
although this was not clear from their title. The website used'** may be
missing some tax-related Bills, while several Bills on this website are
listed more than once. The period of coverage (2000-07) represents
one of transition in Australia in terms of major tax reform and in NZ in
terms of recommended RIS best practice. A further limitation common

19 Small Business Project, above n 3, 3.

120° Attorney-General’s Department, ComLaw: Commonwealth of Australia Law —
Incorporating the Federal Register of Legislative Instruments (FRLI)
<http://www.comlaw.gov.au>.
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to both countries is that the study only reviews tax-related Bills (that
is, draft legislation), and not regulations and other forms of
parliamentary material. In Australia this 1s further limited to federal
Bills; no State Bills were reviewed.

Future research should extend this analysis to include further years
as more tax Bills are introduced and examine whether the quality of
their associated RIS improves, moving closer to the theoretical best
practice benchmarks. Comparisons with other legislative areas, such as
commercial law, could be made to see if tax Bills’ RISs have their
own peculiarities. As the quality of RISs improve, particularly in terms
of the quantitative compliance cost analysis, this may lead to more
critical evaluation of the impact of regulation and the level of
accountability of governments for the imposition of taxes on
taxpayers.

7. POSTSCRIPT

After this article was accepted for publication, an announcement
was made that as from 3 November 2008 responsibility for regulatory
impact analysis will be transferred from the MED to the Treasury’s
Regulatory Impact Analysis Team. The Treasury will also release new

guideline requirements for regulatory impact analysis in November
2008."!

12! Regulatory Impact Analysis Team, Guidelines on the Regulatory Impact Analysis
Requirements (2008).
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Appendix: List of Australian Tax-Related Bills
from 2000 to 2007 Inclusive'”

2000

A New Tax System (Family Assistance and Related Measures) Bill
2000 (Cth).

A New Tax System (Fringe Benefits) Bill 2000 (Cth).

A New Tax System (Medicare Levy Surcharge Fringe Benefits)
Amendment Bill 2000 (Cth).

A New Tax System (Tax Administration) Bill (No 1) 2000 (Cth).
A New Tax System (Tax Administration) Bill (No 2) 2000 (Cth).
A New Tax System (Trade Practices Amendment) Bill 2000 (Cth).

Australian Wool Research and Promotion Organisation Amendment
(Funding and Wool Tax) Bill 2000 (Cth).

Indirect Tax Legislation Amendment Bill 2000 (Cth).
International Tax Agreements Amendment Bill (No 1) 2000 (Cth).

New Business Tax System (Alienated Personal Services Income) Tax
Imposition Bill (No 1) 2000 (Cth).

New Business Tax System (Alienated Personal Services Income) Tax
Imposition Bill (No 2) 2000 (Cth).

New Business Tax System (Alienation of Personal Services Income)
Bill 2000 (Cth).

New Business Tax System (Consolidation) Bill 2000 (Cth).
New Business Tax System (Integrity Measures) Bill 2000 (Cth).

122 Obtained from Attorney-General’s Department, above n 120. Bills that are listed
twice on this website appear only once below.
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New Business Tax System (Miscellaneous) Bill (No 2) 2000 (Cth).
New Business Tax System (Simplified Tax System) Bill 2000 (Cth).
Sales Tax (Customs) (Industrial Safety Equipment) Bill 2000 (Cth).
Sales Tax (Excise) (Industrial Safety Equipment) Bill 2000 (Cth).
Sales Tax (General) (Industrial Safety Equipment) Bill 2000 (Cth).

Sales Tax (Industrial Safety Equipment) (Transitional Provisions) Bill
2000 (Cth).

Taxation Laws Amendment Bill (No 5) 2000 (Cth).
Taxation Laws Amendment Bill (No 6) 2000 (Cth).
Taxation Laws Amendment Bill (No 7) 2000 (Cth).
Taxation Laws Amendment Bill (No 8) 2000 (Cth).
Taxation Laws Amendment (Excise Arrangements) Bill 2000 (Cth).

Taxation Laws Amendment (Superannuation Contributions) Bill
2000 (Cth).

2001
International Tax Agreements Amendment Bill 2001 (Cth).

New Business Tax System (Capital Allowances Transitional and
Consequential) Bill 2001 (Cth).

New Business Tax System (Capital Allowances) Bill 2001 (Cth).
New Business Tax System (Debt and Equity) Bill 2001 (Cth).

New Business Tax System (Simplified Tax System) Bill 2001 (Cth).
New Business Tax System (Thin Capitalisation) Bill 2001 (Cth).

Superannuation Contributions Taxes and Termination Payments Tax
Legislation Amendment Bill 2001 (Cth).

Taxation Laws Amendment Bill (No 2) 2001 (Cth).
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Taxation Laws Amendment Bill (No 3) 2001 (Cth).
Taxation Laws Amendment Bill (No 4) 2001 (Cth).
Taxation Laws Amendment Bill (No 5) 2001 (Cth).
Taxation Laws Amendment Bill (No 6) 2001 (Cth).

Taxation Laws Amendment (Changes for Senior Australians) Bill
2001 (Cth).

Taxation Laws Amendment (Research and Development) Bill
2001 (Cth).

2002

Income Tax (Superannuation Payments Withholding Tax) Bill
2002 (Cth).

International Tax Agreements Amendment Bill (No 1) 2002 (Cth).
International Tax Agreements Amendment Bill (No 2) 2002 (Cth).

New Business Tax System (Consolidation and Other Measures) Bill
(No 1) 2002 (Cth).

New Business Tax System (Consolidation) Bill (No 1) 2002 (Cth).

New Business Tax System (Consolidation, Value Shifting, Demergers
and Other Measures) Bill 2002 (Cth).

New Business Tax System (Franking Deficit Tax) Amendment Bill
2002 (Cth).

New Business Tax System (Franking Deficit Tax) Bill 2002 (Cth).
New Business Tax System (Imputation) Bill 2002 (Cth).
New Business Tax System (Over-Franking Tax) Bill 2002 (Cth).

New Business Tax System (Venture Capital Deficit Tax) Bill
2002 (Cth).

Taxation Laws Amendment Bill (No 1) 2002 (Cth).
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Taxation Laws Amendment Bill (No 2) 2002 (Cth).
Taxation Laws Amendment Bill (No 3) 2002 (Cth).
Taxation Laws Amendment Bill (No 4) 2002 (Cth).
Taxation Laws Amendment Bill (No 5) 2002 (Cth).
Taxation Laws Amendment Bill (No 6) 2002 (Cth).
Taxation Laws Amendment Bill (No 7) 2002 (Cth).
Taxation Laws Amendment Bill (No 8) 2002 (Cth).
Taxation Laws Amendment (Baby Bonus) Bill 2002 (Cth).

Taxation Laws Amendment (Earlier Access to Farm Management
Deposits) Bill 2002 (Cth).

Taxation Laws Amendment (Film Incentives) Bill 2002 (Cth).

Taxation Laws Amendment (Medicare Levy and Medicare Levy
Surcharge) Bill 2002 (Cth).

Taxation Laws Amendment (Structured Settlements) Bill 2002 (Cth).
Taxation Laws Amendment (Superannuation) Bill (No 1) 2002 (Cth).
Taxation Laws Amendment (Superannuation) Bill (No 2) 2002 (Cth).
Taxation Laws Amendment (Venture Capital) Bill 2002 (Cth).

2003

A New Tax System (Commonwealth-State Financial Arrangements)
Amendment Bill 2003 (Cth).

International Tax Agreements Amendment Bill 2003 (Cth).

New Business Tax System (Taxation of Financial Arrangements) Bill
(No 1) 2003 (Cth).

New International Tax Arrangements Bill 2003 (Cth).
Taxation Laws Amendment Bill (No 2) 2003 (Cth).

(2008) 11(1) 101



A SAWYER

Taxation Laws Amendment Bill (No 3) 2003 (Cth).
Taxation Laws Amendment Bill (No 4) 2003 (Cth).
Taxation Laws Amendment Bill (No 5) 2003 (Cth).
Taxation Laws Amendment Bill (No 6) 2003 (Cth).
Taxation Laws Amendment Bill (No 7) 2003 (Cth).
Taxation Laws Amendment Bill (No 8) 2003 (Cth).
Taxation Laws Amendment Bill (No 9) 2003 (Cth).

Taxation Laws Amendment (A Simpler Business Activity Statement)
Bill 2003 (Cth).

Taxation Laws Amendment (Personal Income Tax Reduction) Bill
2003 (Cth).

Taxation Laws Amendment (Superannuation Contributions Splitting)
Bill 2003 (Cth).

Taxation Laws (Clearing and Settlement Facility Support) Bill
2003 (Cth).

2004

A New Tax System (Goods and Services Tax Imposition (Recipients)
Customs) Bill 2004 (Cth).

A New Tax System (Goods and Services Tax Imposition (Recipients)
Excise) Bill 2004 (Cth).

A New Tax System (Goods and Services Tax Imposition (Recipients)
General) Bill 2004 (Cth).

Administrative Appeals Tribunal Amendment Bill 2004 (Cth).

Administrative Appeals Tribunal Amendment (Review of Decisions)
Bill 2004 (Cth).

Indirect Tax Legislation Amendment (Small Business Measures) Bill
2004 (Cth).
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New International Tax Arrangements (Managed Funds and Other
Measures) Bill 2004 (Cth).

New International Tax Arrangements (Participation Exemption and
Other Measures) Bill 2004 (Cth).

Tax Laws Amendment (2004 Measures No 1) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 2) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 3) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 4) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 5) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 6) Bill 2004 (Cth).
Tax Laws Amendment (2004 Measures No 7) Bill 2004 (Cth).

Tax Laws Amendment (Long-Term Non-Reviewable Contracts) Bill
2004 (Cth).

Tax Laws Amendment (Medicare Levy and Medicare Levy
Surcharge) Bill 2004 (Cth).

Tax Laws Amendment (Personal Income Tax Reduction) Bill
2004 (Cth).

Tax Laws Amendment (Retirement Villages) Bill 2004 (Cth).
Tax Laws Amendment (Small Business Measures) Bill 2004 (Cth).
Tax Laws Amendment (Superannuation Reporting) Bill 2004 (Cth).

Tax Laws Amendment (Wine Producer Rebate and Other Measures)
Bill 2004 (Cth).

Taxation Laws Amendment Bill (No 2) 2004 (Cth).

2005
Tax Laws Amendment (2005 Measures No 1) Bill 2005 (Cth).
Tax Laws Amendment (2005 Measures No 2) Bill 2005 (Cth).
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Tax Laws Amendment (2005 Measures No 3) Bill 2005 (Cth).
Tax Laws Amendment (2005 Measures No 4) Bill 2005 (Cth).
Tax Laws Amendment (2005 Measures No 5) Bill 2005 (Cth).
Tax Laws Amendment (2005 Measures No 6) Bill 2005 (Cth).

Tax Laws Amendment (Improvements to Self Assessment) Bill (No 1)
2005 (Cth).

Tax Laws Amendment (Improvements to Self Assessment) Bill (No 2)
2005 (Cth).

Tax Laws Amendment (Loss Recoupment Rules and Other Measures)
Bill 2005 (Cth).

Tax Laws Amendment (Medicare Levy and Medicare Levy
Surcharge) Bill 2005 (Cth).

Tax Laws Amendment (Personal Income Tax Reduction) Bill
2005 (Cth).

Tax Laws Amendment (Superannuation Contributions Splitting) Bill
2005 (Cth).

Taxation Laws Amendment (Scholarships) Bill 2005 (Cth).

2006

Fuel Tax Bill 2006 (Cth).

Fuel Tax (Consequential and Transitional Provisions) Bill 2006 (Cth).
International Tax Agreements Amendment Bill (No 1) 2006 (Cth).
New Business Tax System (Untainting Tax) Bill 2006 (Cth).

Petroleum Resource Rent Tax Assessment Amendment Bill
2006 (Cth).

Petroleum Resource Rent Tax (Instalment Transfer Interest Charge
Imposition) Bill 2006 (Cth).
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Superannuation (Departing Australia Superannuation Payments Tax)
Bill 2006 (Cth).

Superannuation (Excess Concessional Contributions Tax) Bill
2006 (Cth).

Superannuation (Excess Non-Concessional Contributions Tax) Bill
2006 (Cth).

Superannuation (Excess Untaxed Roll-Over Amounts Tax) Bill
2006 (Cth).

Tax Laws Amendment (2006 Measures No 1) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 2) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 3) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 4) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 5) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 6) Bill 2006 (Cth).
Tax Laws Amendment (2006 Measures No 7) Bill 2006 (Cth).

Tax Laws Amendment (Medicare Levy and Medicare Levy
Surcharge) Bill 2006 (Cth).

Tax Laws Amendment (Personal Tax Reduction and Improved
Depreciation Arrangements) Bill 2006 (Cth).

Tax Laws Amendment (Repeal of Inoperative Provisions) Bill
2006 (Cth).

Tax Laws Amendment (Simplified Superannuation) Bill 2006 (Cth).

2007
Income Tax Amendment Bill 2007 (Cth).
Income Tax Rates Amendment (Superannuation) Bill 2007 (Cth).

Income Tax (Former Complying Superannuation Funds) Amendment
Bill 2007 (Cth).
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Income Tax (Former Non-Resident Superannuation Funds)
Amendment Bill 2007 (Cth).

International Tax Agreements Amendment Bill (No 1) 2007 (Cth).
International Tax Agreements Amendment Bill (No 2) 2007 (Cth).

Superannuation Laws Amendment (2007 Budget Co-Contribution
Measure) Bill 2007 (Cth).

Superannuation Legislation Amendment Bill 2007 (Cth).

Superannuation Legislation Amendment (Simplification) Bill
2007 (Cth).

Superannuation Legislation Amendment (Trustee Board and Other
Measures) (Consequential Amendments) Bill 2007 (Cth).

Tax Laws Amendment (2007 Budget Measures) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 1) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 2) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 3) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 4) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 5) Bill 2007 (Cth).
Tax Laws Amendment (2007 Measures No 6) Bill 2007 (Cth).

Tax Laws Amendment (Personal Income Tax Reduction) Bill
2007 (Cth).

Tax Laws Amendment (Simplified GST Accounting) Bill 2007 (Cth).
Tax Laws Amendment (Small Business) Bill 2007 (Cth).

Tax Laws Amendment (Taxation of Financial Arrangements) Bill
2007 (Cth).

Taxation (Trustee Beneficiary Non-Disclosure Tax) Bill (No 1)
2007 (Cth).

106 JOURNAL OF AUSTRALIAN TAXATION



REGULATORY IMPACT STATEMENTS

Taxation (Trustee Beneficiary Non-Disclosure Tax) Bill (No 2)
2007 (Cth).
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